NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 256

17 OCTOBER 2017

5 DECEMBER 2017

RALEIGH
2019



CITE THIS VOLUME
256 N.C. APP.



TABLE OF CONTENTS

Judges of the Court of Appeals .......................... \%
Table of Cases Reported ............ ... ... ... vii
Table of Cases Reported Without Published Opinions ....... viii
Opinions of the Court of Appeals ........................ 1-755
Headnote Index ......... ... .. ... .. 757

iii



This volume is printed on permanent, acid-free paper in compliance
with the North Carolina General Statutes.

iv



THE COURT OF APPEALS

NORTH CAROLINA

Chief Judge

LINDA M. McGEE

WANDA G. BRYANT
DONNA S. STROUD
ROBERT N. HUNTER, JR.
CHRIS DILLON
RICHARD D. DIETZ
JOHN M. TYSON

LUCY INMAN

VALERIE J. ZACHARY

PHIL BERGER, JR.!
HUNTER MURPHY?
JOHN S. ARROWOOD?
ALLEGRA K. COLLINS?
TOBIAS S. HAMPSON®
REUBEN F YOUNGS$
CHRISTOPHER BROOK”

Emergency Recall Judges
GERALD ARNOLD
RALPH A. WALKER

Former Chief Judges
GERALD ARNOLD
SIDNEY S. EAGLES, JR.

WILLIAM E. GRAHAM, JR.
JAMES H. CARSON, JR.

J. PHIL CARLTON

BURLEY B. MITCHELL. JR.
HARRY C. MARTIN

E. MAURICE BRASWELL
WILLIS P. WHICHARD
DONALD L. SMITH
CHARLES L. BECTON
ALLYSON K. DUNCAN
SARAH PARKER
ELIZABETH G. McCRODDEN
ROBERT F. ORR

SYDNOR THOMPSON
JACK COZORT

MARK D. MARTIN

JOHN B. LEWIS, JR.
CLARENCE E. HORTON, JR.
JOSEPH R. JOHN, SR.
ROBERT H. EDMUNDS, JR.
JAMES C. FULLER

K. EDWARD GREENE
RALPH A. WALKER

JOHN C. MARTIN

Former Judges

HUGH B. CAMPBELL, JR.
ALBERT S. THOMAS, JR.
LORETTA COPELAND BIGGS
ALAN Z. THORNBURG

PATRICIA TIMMONS-GOODSON

ROBIN E. HUDSON

ERIC L. LEVINSON

JAMES A. WYNN, JR.
BARBARA A. JACKSON
CHERI BEASLEY

CRESSIE H. THIGPEN, JR.
ROBERT C. HUNTER

LISA C. BELL

SAMUEL J. ERVIN, IV
SANFORD L. STEELMAN, JR.
MARTHA GEER

LINDA STEPHENSS

J. DOUGLAS McCULLOUGH?
WENDY M. ENOCHS!0

ANN MARIE CALABRIA!!
RICHARD A. ELMORE12
MARK DAVIS!3

'Sworn in 1 January 2017. *Sworn in 1 January 2017. *Appointed 24 April 2017, elected 6 November 2018, and sworn in for full term 3 January
2019. ‘Sworn in 1 January 2019. *Sworn in 1 January 2019. *Sworn in 30 April 2019. “Sworn in 26 April 2019. *Retired 31 December 2016.
“Retired 24 April 2017. '"Appointed 1 August 2016. Term ended 31 December 2016. '"Retired 31 December 2018. "“Retired 31 December 2018.

""Resigned 24 March 2019.



Clerk
DANIEL M. HORNE, JR.

Assistant Clerk
Shelley Lucas Edwards

OFFICE OF STAFF COUNSEL

Director
Leslie Hollowell Davis14

Jaye E. Bingham-Hinch15

Assistant Director
David Alan Lagos

Staff Attorneys
John L. Kelly
Bryan A. Meer
Eugene H. Soar
Nikiann Tarantino Gray
Michael W. Rodgers
Lauren M. Tierney
Justice D. Warren

ADMINISTRATIVE OFFICE OF THE COURTS
Director

Marion R. Warren

Assistant Director
David F. Hoke
OFFICE OF APPELLATE DIVISION REPORTER

H. James Hutcheson
Kimberly Woodell Sieredzki
Jennifer C. Peterson

“Retired 31 August 2018. "Began 13 August 2018.



CASES REPORTED

PaGe
Atl. Coast Props., Inc. v. Saunders ... 165
Beroth Oil Co. v. N.C. Dep'’t
of Transp. .................... 401
Bookerv. Strege ................. 172
Booth v. Hackney Acquisition Co. .. 181
Bradleyv. Bradley ................ 1
Brown v. N.C. Dep’t of Pub. Safety ... 425
Buyssev.Jones .................. 429
Chapel H.O.M. Assocs., LLC
v. RME Mgmt., LLC ............ 625
Cooperv. Berger ................. 190
Cty.of Onslow v. J.C. ............. 199
Hairston v. Harward .............. 202
Hallv. U.S. Xpress, Inc. ........... 635
Hampton v. Cumberland Cty. ...... 656
Hawkins v. Wilkes Reg’l Med. Ctr. ... 695
InreDavis ...................... 436
InreEB. ... .. ... ... . 27
InreHL. ........ ... ... ... ... 450
InreHouse ..................... 464
InreJSK ....... ... ... . 702
InreL.T ... ot 215
InreNJ. ... i 215
InrePS. ... .. 215
InreRDH. ..................... 467
InreRJ. ... i 215
Johnston v. Johnston ............. 476
Kev.Zhou ...................... 485
McDowell v. Randolph Cty. ........ 708
McKinney v. Duncan . ............. 717
Moriggiav. Castelo ............... 34
Nationwide Prop. & Cas. Ins. Co.
v.Smith ...................... 492
Ocracomax, LLCv. Davis .......... 496
Parker v. DeSherbinin ............ 55
Plum Props., LLC v. Holland . ...... 500

Riddle v. Buncombe Cty. Bd.
of Educ. ............ ... ...,

Schneider v. Schneider . ...........
State v. Allbrooks
State v. Armistead ................
Statev. Brawley ..................
Statev. Burwell ..................
State v. Cox
Statev.Curry ....................
Statev.Diaz .....................
State v. Dunston
State v. Emigh
State v. Everrette . ................
Statev.Faulk ....................
State v. Fernandez . ...............
State v. Goodman
State v. Harris
State v. Hayes
Statev.Jones ....................
State v. Madonna,. . ...............
State v. Malone
State v. Mayo
State v. McPhaul
State v. Meadows
State v. Monroe
Statev.Mosley ...................
State v. Parker ...................
State v. Payne
Statev.Peace....................
Statev. Rogers ...................
State v. Sawyers
State v. Simmons . . ...............
State v. Spinks ...................
State v. Squirewell .. ..............
State v. Stimpson . ................
State v. Wilkes ...................
Surgical Care Affiliates, LLC

v. N.C. Indus. Comm™n ..........

Thompson v. Speller . .............
Tigani v. Tigani

Trejo v. N.C. Dep’t of State Treasurer

Ret.Sys.Div. ....................

PaGe

390



CASES REPORTED WITHOUT PUBLISHED OPINIONS

Pace

Aldayv. Alday ................... 398
Aoun & Cole, Inc. v. Fitzpatrick .... 754
Aragon v. Legacy Imps., Inc. ....... 163
Avis Rent A Car Sys., LLC

V. Andrews ........... ... ... 163
Baxleyv.Baxley ................. 754
Boldonv.Boldon ................ 163
Boone v. Hayes-Boone ............ 163
Brewer v. First Stop Core

& Battery, LLC ................ 163
Bridgers v. Woodruff.............. 398
Brown v. N.C. Dep’t of

Pub. Instructions .............. 398
Brungard v. Canestorp ............ 398
Cabrera v. City of Durham . ........ 754
Chatham Forest Homeowners Ass’n, Inc.

v. Phil Stone Homes, Inc. ....... 623
Comstock v. Comstock ........... 398
Druryv.Drury ................... 163
Estate of Peyton v. N.C. Dep’t

of Transp. .................... 623
Fed. Nat'l Mortg. Ass'nv. Price . . ... 754
Freeman v. N.C. Dep’t of Health

& Hum. Servs. ................. 754
Griffith v. N.C. Prisoner Legal

Servs.,,Inc. ................... 398
Inre AC-H. ..................... 398
Inre ALZ. ..... ... ... ... 754
InreCLC....................... 754
InreColvard .................... 623
InreEDB. ........ ... ... ... 398
InreEJV. ... i 398
InrteGP ....... ... ... ... 398
InreJC........o i 754
InreKQ. ....................... 754
InreKRT ...................... 754
InreLC............o il 623
InreLD.P ......... ... ... ... 398
InreLG.S. ......... .. ... 754
InrteNJP ... ... ... 398
InteSA ... ... 398

PaGe

InreSFE-H. ..................... 754
InreSLB. ...................... 399
InreTMB. ..................... 754
InreWare....................... 623
InreXLS. ............ .. 623
InreZEB. ...................... 399
InreZM.S. ........ ... .. ... 399
Inre Zimmerman ................ 623
Jacobs-Sams v. Duke Univ.

Med. Ctr. .............cooiin.. 754
Kyles v. Goodyear Tire

&RubberCo. ................. 399
Laseckiv. Lasecki ................ 163
Lopezv.Lopez ................... 163
Martin v. Orange Water

&Sewer Auth. ................ 163
Martinv. Scardina . ............... 755
Medlinv. Medlin ................. 623
Metcalfv.Call ................... 399
Moorev. Moore .................. 163
Pittsv.Tart ...................... 399
Plasman v. Decca Furniture

(USA),Inc. ...t 623
Pressleyv.Jones ................. 623
Riggsbeev. Taylor ................ 755
Serenity Counseling & Res. Ctr., Inc.

v. Cardinal Innovations

Healthcare Sols. ............... 399
Statev. Battle.................... 399
Statev.Bell ..................... 163
State v. Blackmon ................ 755
State v. Bobich................... 163
State v. Bradshaw ................ 163
State v. Brinkley ................. 399
Statev.Byrd ..................... 399
Statev.Casey............ooouon.. 399
Statev. Cook .................... 755
Statev. Costin ................... 755
Statev.Dale ..................... 623
Statev.Davis .................... 163
Statev. Farrar ................... 623

viii



CASES REPORTED WITHOUT PUBLISHED OPINIONS

PaGe
State v. Farrow .................. 399
Statev.Faulk .................... 164
Statev. Franks ................... 399
State v. Freeman ................. 623
Statev. Gardner.................. 624
State v. Goodnight . . .............. 399
Statev. Gore ................. ... 624
Statev.Green ................... 755
State v. Griffin ................ ... 624
Statev.Hair ..................... 624
State v. Harrington ............... 755
State v. Holliday ................. 400
Statev.Hurley ................... 164
State v.Johnson ................. 755
State v. Locklear ................. 755
Statev. Martin ................... 400
State v. McCurry ................. 624

ix

PaGe
Statev. McKoy ................... 164
State v. Melgar-Argueta ........... 755
Statev.Miles .................... 755
State v. Mosby ................... 624
State v. Pegram .................. 755
Statev.Reaves................... 624
Statev.Rose ................. ... 164
State v. Scogins .................. 624
Statev.Sing .......... ... ... ... 164
State v. Singleton . . ............... 624
Statev. Tart ..................... 755
Statev. Taylor ................... 164
Statev. Walker .. ................. 400
State v. White . ................... 164
State v. White . ................... 755
State v. Womble . ................. 624






CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OoFr

NorTH CAROLINA
AT
RALEIGH

JESSICA ELAINE VANN BRADLEY, PLAINTIFF
V.
JOSHUA LENNON BRADLEY, DEFENDANT

No. COA16-1303
Filed 17 October 2017

Jurisdiction—personal jurisdiction—minimum contacts—due
process—divorce—child custody and support

The trial court did not err in a divorce and child custody and
support case by denying defendant husband’s motion to dismiss
based on lack of personal jurisdiction where the parties never lived
together in North Carolina and lived abroad for the majority of the
marriage. Defendant had sufficient minimum contacts with North
Carolina to satisfy due process, including two marriage ceremonies,
a baby shower, storage of marital property, and directing mail to be
delivered to plaintiff wife’s father while the parties were abroad.

Appeal by defendant from order entered 13 July 2016 by Judge
Jeffrey Evan Noecker in New Hanover County District Court. Heard in
the Court of Appeals 9 August 2017.

Rice Law, PLLC, by Mark Spencer Williams, Christine M. Sprow,
and Ashton Overholt, and The Law Firm of Mark Hayes, by Mark
L. Hayes, for plaintiff-appellee.

Parker Poe Adams & Bernstein LLP, by Jonathan E. Hall, Matthew
H. Mall, and Michael J. Crook, for defendant-appellant.
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BRADLEY v. BRADLEY
[256 N.C. App. 1 (2017)]

DAVIS, Judge.

During the four-year marriage of Joshua and Jessica Bradley, they
lived — at various times — in England, Australia, New Jersey, and
New York. However, they were married in North Carolina, and over the
course of their marriage Joshua engaged in various acts to maintain his
ties with this state. The sole issue in this appeal arising from Jessica’s
divorce action is whether the trial court correctly concluded that North
Carolina possessed personal jurisdiction over Joshua. Because we con-
clude that Joshua had sufficient minimum contacts with North Carolina
such that the exercise of jurisdiction over him by a North Carolina court
is consistent with principles of due process, we affirm the trial court’s
order denying Joshua’s motion to dismiss pursuant to Rule 12(b)(2) of
the North Carolina Rules of Civil Procedure.

Factual and Procedural Background

Joshua was born and raised in Virginia. Jessica is from North
Carolina. The parties first met in Virginia while Jessica was in graduate
school and Joshua was in law school. After Jessica completed her school-
ing in Virginia, she returned to North Carolina to complete her Master’s
Degree. She was living in North Carolina with her parents (the “Vanns”)
in Bladen County at the time that she and Joshua married.

Upon Joshua’s graduation from the University of Virginia School of
Law in 2009, he was admitted to the New York bar and began working
at a law firm in New York City. As part of his employment with the firm,
he was sent to work on temporary assignments in various locations. At
the time the couple married, Joshua was on a temporary assignment to
Sydney, Australia.

Jessica and Joshua had two wedding ceremonies — both of which
took place in Bladen County. The first was a “legal marriage ceremony”
in March 2011, and the second was a “formal” ceremony in August 2011.
For each ceremony, Joshua flew to North Carolina for a few days and
then returned to Australia.

The parties lived in Australia as a married couple from September
2011 until July 2013. In July 2013, Joshua was recalled by his employer
to the firm’s New York office. The parties resided in New York for two
months and then moved to New Jersey in October 2013 where they
leased real property and lived for nine months.

In May or June 2014, Joshua received another temporary assignment
to work in London, England. The parties moved to London and lived
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there from July 2014 until June 2015. Because they were moving abroad,
they decided to store various items of their personal property in a stor-
age unit. Joshua contacted Jessica’s father, Jesse Vann (“Mr. Vann”), and
asked him to rent a storage unit in Fayetteville, North Carolina for this
purpose. Mr. Vann agreed to do so and rented the storage unit in his own
name. Joshua proceeded to ship various property — including marital
property of the parties — to Mr. Vann, which he placed in the storage
unit in Fayetteville. Joshua continuously paid the fees associated with
the storage unit for the next 23 months.

While the parties were living abroad, Joshua arranged for a portion
of their mail to be sent to the Vanns’ home in North Carolina, and they
also received additional mail at his parents’ home in Virginia and at his
employer’s address in New York. Among the items of mail he received at
the Vanns’ home were certain “boxed shipments.”

In May 2014, the parties learned that Jessica was pregnant. During
the pregnancy, the parties had two baby showers in the United States —
one in Bladen County, North Carolina and one in Virginia. The parties’
child, Eden, was born on 1 February 2015 in London, England.

In May 2015, the parties agreed that they would live apart for a
period of time. The family flew to Virginia where Jessica and Eden began
living with Joshua’s parents.

In June 2015, Joshua and Jessica officially decided to separate.
Jessica and Eden moved from Joshua’s parents’ home in Virginia to live
with her parents in Bladen County. At the time this action commenced,
Jessica was living in North Carolina with Eden, and Joshua was still liv-
ing in London.

On 1 March 2016, Jessica filed a complaint in New Hanover County
District Court seeking child custody, child support, post-separation sup-
port, alimony, equitable distribution, and attorneys’ fees. On 1 April 2016,
Joshua filed a motion to dismiss pursuant to Rule 12(b)(2) of the North
Carolina Rules of Civil Procedure, asserting that the trial court lacked
personal jurisdiction over him. On 14 April 2016, he filed an affidavit
in support of his motion. Four days later, he filed an amended motion
to dismiss.

A hearing was held on Joshua’s amended motion to dismiss on
15 June 2016 before the Honorable Jeffrey Evan Noecker. Prior to the
hearing, Joshua filed a second affidavit. On 13 July 2016, the trial court
entered an order denying Joshua’s amended motion to dismiss and con-
cluding that it possessed personal jurisdiction over Joshua. Joshua filed
a timely notice of appeal.
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Analysis
I. Appellate Jurisdiction

As an initial matter, we must determine whether we have appellate
jurisdiction to hear Joshua’s appeal. See Duval v. OM Hospitality, LLC,
186 N.C. App. 390, 392, 651 S.E.2d 261, 263 (2007) (“[W]hether an appeal
is interlocutory presents a jurisdictional issue, and this Court has an
obligation to address the issue sua sponte.” (citation, quotation marks,
and brackets omitted)). “A final judgment is one which disposes of the
cause as to all the parties, leaving nothing to be judicially determined
between them in the trial court.” Id. (citation omitted). Conversely, an
order or judgment is interlocutory if it does not settle all of the issues in
the case but rather “directs some further proceeding preliminary to the
final decree.” Heavner v. Heavner, 73 N.C. App. 331, 332, 326 S.E.2d 78,
80, disc. review denied, 313 N.C. 601, 330 S.E.2d 610 (1985).

“Generally, there is no right of immediate appeal from interlocutory
orders and judgments.” Paradigm Consultants, Ltd. v. Builders Mut.
Ins. Co., 228 N.C. App. 314, 317, 745 S.E.2d 69, 72 (2013) (citation and
quotation marks omitted). The prohibition against interlocutory appeals
“prevents fragmentary, premature and unnecessary appeals by permit-
ting the trial court to bring the case to final judgment before it is pre-
sented to the appellate courts.” Russell v. State Farm Ins. Co., 136 N.C.
App. 798, 800, 526 S.E.2d 494, 496 (2000) (citation and brackets omitted).

However, “[a]ny interested party shall have the right of immediate
appeal from an adverse ruling as to the jurisdiction of the court over
the person or property of the defendant . ...” N.C. Gen. Stat. § 1-277(b)
(2015). Thus, Joshua has a right of immediate appeal. See Meherrin
Indian Tribe v. Lewis, 197 N.C. App. 380, 384, 677 S.E.2d 203, 207 (2009)
(holding that “N.C. Gen. Stat. § 1-277(b) allows . . . for an immediate
appeal of the denial of a motion to dismiss based on personal jurisdic-
tion™), disc. review denied, 363 N.C. 806, 690 S.E.2d 705 (2010).

II. Personal Jurisdiction

Joshua contends that the trial court erred in denying his motion to
dismiss under Rule 12(b)(2) as to Jessica’s claims for child support, post-
separation support, alimony, and equitable distribution.! “The standard

1. Joshua does not contest the fact that the trial court possesses jurisdiction with
respect to the parties’ child custody dispute. “The jurisdiction of the courts of this State to
make child custody determinations is controlled by N.C. Gen. Stat. Sec. 50A-3 . ...” Hart
v. Hart, 74 N.C. App. 1, 5-6, 327 S.E.2d 631, 635 (1985). “Personal jurisdiction over the
nonresident parent is not a requirement under the [statute].” Id. at 7, 327 S.E.2d at 635.
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of review of an order determining personal jurisdiction is whether the
findings of fact by the trial court are supported by competent evidence
in the record.” Bell v. Mozley, 216 N.C. App. 540, 543, 716 S.E.2d 868, 871
(2011) (citation, quotation marks, and brackets omitted), disc. review
denied, 365 N.C. 574, 724 S.E.2d 529 (2012). We have held that “[t]he trial
court’s determination regarding the existence of grounds for personal
jurisdiction is a question of fact.” Eluhu v. Rosenhaus, 159 N.C. App.
365, 357, 583 S.E.2d 707, 710 (2003), aff’d per curiam, 358 N.C. 372, 595
S.E.2d 146 (2004).

The determination of whether the trial court can prop-
erly exercise personal jurisdiction over a non-resident
defendant is a two-part inquiry. First, the North Carolina
long-arm statute must permit the exercise of personal
jurisdiction. Second, the exercise of personal jurisdic-
tion must comport with the due process clause of the
Fourteenth Amendment of the United States Constitution.

Filmar Racing, Inc. v. Stewart, 141 N.C. App. 668, 671, 541 S.E.2d 733,
736 (2001) (internal citations and quotation marks omitted).2

“In order to determine whether the exercise of personal jurisdic-
tion comports with due process, the trial court must evaluate whether
the defendant has certain minimum contacts with the forum state such
that the maintenance of the suit does not offend traditional notions of
fair play and substantial justice.” Eluhu, 159 N.C. App. at 358, 583 S.E.2d
at 710 (2003) (citation, quotation marks, and brackets omitted). “The
relationship between the defendant and the forum state must be such
that the defendant should reasonably anticipate being haled into a North
Carolina court.” Bell, 216 N.C. App. at 544, 716 S.E.2d at 872 (citation and
quotation marks omitted).

Factors for determining existence of minimum contacts
include (1) quantity of the contacts, (2) nature and quality
of the contacts, (3) the source and connection of the cause
of action to the contacts, (4) the interest of the forum
state, and (5) convenience to the parties.

Bruggeman v. Meditrust Acquisition Co., 138 N.C. App. 612, 617,
532 S.E.2d 215, 219 (citation and quotation marks omitted), appeal
dismissed and disc. review denied, 3563 N.C. 261, 546 S.E.2d 90 (2000).

2. Joshua does not dispute that North Carolina’s long-arm statute permits the exer-
cise of jurisdiction over him by a North Carolina court. See N.C. Gen. Stat. § 1-75.4 (2015).
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“The Court must also weigh and consider the interests of and fair-
ness to the parties involved in the litigation.” Sherlock v. Sherlock,
143 N.C. App. 300, 304, 545 S.E.2d 757, 761 (2001) (citation omitted).
However, as the United States Supreme Court has stated:

[TThe Due Process Clause does not contemplate that a
state may make binding a judgment in personam against
an individual or corporate defendant with which the state
has no contacts, ties, or relations. Even if the defendant
would suffer minimal or no inconvenience from being
forced to litigate before the tribunals of another State;
even if the forum State has a strong interest in applying
its law to the controversy; even if the forum State is the
most convenient location for litigation, the Due Process
Clause, acting as an instrument of interstate federalism,
may sometimes act to divest the State of its power to ren-
der a valid judgment.

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 294, 62 L. Ed.
2d 490, 499-500 (1980).

As an initial matter, we note that the United States Supreme Court
has held the mere fact that a defendant’s wedding ceremony took place
in a particular state does not — by itself — establish personal jurisdic-
tion over him by the courts of that state. See Kulko v. Superior Court
of Cal., 436 U.S. 84, 93, 56 L. Ed. 2d 132, 142 (1978) (“[W]here two New
York domiciliaries, for reasons of convenience, marry in the State of
California and thereafter spend their entire married life in New York,
the fact of their California marriage by itself cannot support a California
court’s exercise of jurisdiction over a spouse who remains a New York
resident . . . .”); see also Southern v. Southern, 43 N.C. App. 159, 163,
2568 S.E.2d 422, 425 (1979) (citing Kulko for proposition that England
lacked personal jurisdiction over defendant despite fact that parties
were married in London because there was “no indication in the record
that England was the parties’ matrimonial domicile or that there were
any contacts other than the marriage itself sufficient to justify imposing
upon defendant the burden of defending suit in England”).

Therefore, in order for North Carolina’s courts to exercise juris-
diction over Joshua, he must have had sufficient contacts with North
Carolina to satisfy due process standards. Before analyzing the trial
court’s findings in its 13 July 2016 order, we find it instructive to review
prior case law from our appellate courts on this subject.
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A. Cases Where No Personal Jurisdiction Existed

In Miller v. Kite, 313 N.C. 474, 329 S.E.2d 663 (1985), the parties
were married in Illinois, but after four years of marriage they separated.
The plaintiff took custody of their young daughter and moved to North
Carolina. For ten years, the defendant mailed child support payments to
the plaintiff and visited the child in North Carolina. Id. at 478, 329 S.E.2d
at 665. When the defendant stopped payments after ten years, the plain-
tiff sued him for child support in North Carolina while he was living in
Tokyo, Japan. The defendant moved to dismiss the complaint, arguing
that the court did not have personal jurisdiction over him. The trial court
denied the motion. Id.

On appeal, our Supreme Court held that the trial court had erred
in denying the defendant’s motion to dismiss. Id. at 478, 329 S.E.2d at
666. The Court ruled that “the defendant ha[d] engaged in no acts with
respect to North Carolina by which he ha[d] purposefully availed him-
self of the benefits, protections and privileges of the laws of this State.”
Id. at 480-81, 329 S.E.2d at 667.

In the instant case the child’s presence in North Carolina
was not caused by the defendant’s acquiescence. Instead,
it was solely the result of the plaintiff’s decision as the
custodial parent to live here with the child. As previ-
ously noted, the Supreme Court has expressly stated that
unilateral acts by the party claiming a relationship with
a non-resident defendant may not, without more, satisfy
due process requirements. Hanson v. Denckla, 357 U.S.
235, 2563 (1958). We conclude that Kulko compels a find-
ing that this defendant did not purposefully avail himself
of the benefits and protections of the laws of this State.
A contrary conclusion would discourage voluntary child
custody agreements and subject a non-custodial parent to
suit in any jurisdiction where the custodial parent chose
to reside. See Kulko v. Superior Court of California, 436
U.S. 84, 93 (1978).

Id. at 479, 329 S.E.2d at 666.

The Court also determined that the defendant’s six visits over ten
years to North Carolina to visit the child were insufficient to confer
jurisdiction over him. Id. In comparing the case to Kulko, the Court
observed that
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[t]he father’s visits to California in Kulko were fewer and
more distant in time from the litigation than were the visits
in this case. The visits by this defendant to North Carolina,
however, were no less temporary than those in Kulko and
were so unrelated to this action that he could not have
reasonably anticipated being subjected to suit here.

Id. at 480, 329 S.E.2d at 667.

Finally, the Supreme Court acknowledged that “the presence of the
child and one parent in North Carolina might make this State the most
convenient forum for the action.” Id. However, the Court ruled that this
fact alone “does not confer personal jurisdiction over a non-resident
defendant.” Id. (citation omitted). The Court stated that it was “mind-
ful that North Carolina has an important interest in ensuring that non-
resident parents fulfill their support obligations to their children living
here[,]” but that “[a]bsent the constitutionally required minimum con-
tacts . . . this interest will not suffice to make North Carolina a proper
forum in which to require the defendant to defend the action . . ..” Id.
(citation omitted).

In Carroll v. Carroll, 88 N.C. App. 453, 363 S.E.2d 872 (1988), the
plaintiff and defendant were married in Washington and owned real and
personal property in that state. After the parties separated, the plain-
tiff moved to North Carolina. Id. at 455, 363 S.E.2d at 874. The plaintiff
subsequently filed a complaint in North Carolina for divorce, child cus-
tody, child support, and equitable distribution. Id. at 453, 363 S.E.2d at
872-73. In determining that it possessed personal jurisdiction over the
defendant, the trial court took into consideration the fact that “certain
property of the parties was located in North Carolina.” Id. at 455, 363
S.E.2d at 874.

On appeal, we held that the trial court lacked personal jurisdiction
over the defendant because he had never lived in North Carolina and the
record did not specify whether he had consented to his personal prop-
erty being brought into North Carolina. Id. at 456, 363 S.E.2d at 874. In
so holding, we stated that

[t]he fact that there exists some personal property in
North Carolina in which the defendant may have an inter-
est because of the equitable distribution statutes is not
alone sufficient to establish jurisdiction over the defen-
dant or his property. If there was evidence the defendant
brought the property into North Carolina or consented to
the placement of property in North Carolina, this would be
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some evidence of contacts with the forum State, the defen-
dant and the litigation. This however, would not itself nec-
essarily be decisive concerning the issue of jurisdiction.

Id. (internal citations omitted).

Tompkins v. Tompkins, 98 N.C. App. 299, 390 S.E.2d 766 (1990),
involved a suit by the plaintiff against the defendant in North Carolina
seeking alimony and equitable distribution, alleging that the defendant
had committed adultery during the marriage. The defendant filed a
motion to dismiss for lack of personal jurisdiction, asserting that the
complaint contained no evidence that the parties were married in North
Carolina, that he was living in the state, or that the misconduct had
occurred in the state. Id. at 302, 390 S.E.2d at 768. Moreover, the defen-
dant argued that he had

left the State of North Carolina more than three and one-
half years prior to the commencement of this action, had
resided in South Carolina since that time, owned no prop-
erty in North Carolina, conducted no business in this State,
and had not invoked the protection of North Carolina law
for any purpose or reason since leaving this State.

Id. at 300, 390 S.E.2d at 767. The plaintiff, in turn, contended that because
the defendant had “abandoned” her in North Carolina while they were
legally married, he had sufficient contacts with the state. Id. at 304, 390
S.E.2d at 769.

The trial court dismissed the plaintiff’s complaint, and we affirmed,
stating that

plaintiff’s allegations of defendant’s marital misconduct,
absent any allegations going to a nexus between such mis-
conduct and this State, are simply insufficient to permit
the reasonable inference that personal jurisdiction over
defendant could properly be acquired in this case. . . .
[T]he mere fact that the marriage is still in existence at
the time an action for alimony is initiated cannot of itself
constitute sufficient contacts to establish personal juris-
diction over a foreign defendant. Were it otherwise, this
State could exercise personal jurisdiction over a foreign
defendant solely by virtue of a plaintiff’s unilateral act of
moving to North Carolina prior to the termination of the
marriage. This is plainly impermissible.

Id. at 304, 390 S.E.2d at 769-70 (citations omitted).
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In Shamley v. Shamley, 117 N.C. App. 175, 455 S.E.2d 435 (1994), the
plaintiff and defendant were married in New York. After twenty years
of living in New Jersey, the plaintiff began looking to buy houses, and
eventually he bought a home in North Carolina. Id. at 176-77, 4565 S.E.2d
at 436. The defendant accompanied him to North Carolina, but she did
not take part in purchasing the house. Id. at 181, 455 S.E.2d at 438. While
she was in North Carolina during another visit, the defendant purchased
an automobile, which she later had titled in New Jersey. Id. Upon the
parties’ separation, the plaintiff sued for absolute divorce and equitable
distribution in North Carolina, and the defendant brought a similar suit
in New Jersey. Id. at 177, 455 S.E.2d at 436. The trial court determined
that it did not have personal jurisdiction over the defendant and dis-
missed the case. Id. at 177-78, 4565 S.E.2d at 436.

On appeal, we affirmed, holding that the defendant’s “only volun-
tary contacts with North Carolina were during a brief visit in which she
looked at houses with [plaintiff] and another visit in which she pur-
chased an automobile . . ..” Id. at 182, 455 S.E.2d at 439. We concluded
that she “could not, on the basis of these contacts, reasonably anticipate
being haled into court here.” Id.

Finally, Shaner v. Shaner, 216 N.C. App. 409, 717 S.E.2d 66 (2011),
involved parties who were married in New York and lived together as
husband and wife for 41 years. Id. at 409, 717 S.E.2d at 67. Five years
prior to their divorce, the couple moved to Mooresville, North Carolina
to live near their adult children. Id. However, after four months, the
defendant returned to live in the couple’s New York home. Id. at 409,
717 S.E.2d at 67-68. The plaintiff subsequently purchased a home in
Statesville, North Carolina. Id. at 409, 717 S.E.2d at 68. She spent the
final three years of the marriage living at times in New York with
the defendant and at other times in North Carolina near her children,
whom the defendant also briefly visited. Id. Upon the parties’ separa-
tion, the plaintiff filed a complaint for post-separation support, alimony,
absolute divorce, and equitable distribution in North Carolina. Id. The
defendant moved to dismiss the action, and the trial court denied his
motion, concluding that it possessed personal jurisdiction over him. Id.
at 409-10, 717 S.E.2d at 68.

On appeal, we determined that the defendant’s “limited contacts
with North Carolina” — including the four months that he lived in North
Carolina with the plaintiff — were “analogous to those in Shamley . . ..”
Id. at 412, 717 S.E.2d at 69. We concluded that “[b]ecause Defendant
could not reasonably anticipate being haled into court on the basis of
these contacts, the trial court’s exercise of personal jurisdiction over
Defendant would violate his due process rights.” Id.
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B. Cases Where Personal Jurisdiction Was Found to Exist

In Holt v. Holt, 41 N.C. App. 344, 255 S.E.2d 407 (1979), the plaintiff was
living in Missouri and the defendant in Alabama when the plaintiff filed
suit in North Carolina for alimony and child support. She argued that juris-
diction existed over the defendant because he “own[ed] real property in
North Carolina which could be used to satisfy the divorce judgment.” Id.
at 345, 255 S.E.2d at 412. The trial court found that personal jurisdiction
existed because the parties had jointly purchased a house in Montreat,
North Carolina. Id. at 353, 255 S.E.2d at 413.

On appeal, we affirmed, holding that because the defendant was
making payments on the house but not paying the plaintiff spousal and
child support “the North Carolina property [wa]s certainly a part of
the source of the underlying controversy between the plaintiff and the
defendant.” Id. (quotation marks omitted). Thus, we reasoned that

not allowing plaintiff to obtain jurisdiction over defendant
(who left the state of his domicil[e] less than one month
after being ordered to make such payments to his wife
and children, purchased real estate in North Carolina and
incurred financial obligations as a result thereof) could
clearly result in defendant being allowed to avoid the
court ordered payments by purchasing North Carolina
real estate. . . . Clearly, the cause of action here was a
direct and foreseeable outgrowth of defendant’s contacts
with this state.

Id. at 354, 255 S.E.2d at 413.

In Harris v. Harris, 104 N.C. App. 574, 581, 410 S.E.2d 527, 532
(1991), the defendant was born in Virginia but attended public schools
and universities in North Carolina. Id. at 575, 410 S.E.2d at 528. He and
the plaintiff were married in North Carolina and established a marital
residence in this State for three years during which time their first child
was born. Id. For the remainder of their eighteen-year marriage, the
parties lived in Virginia, although they returned to visit family members
in North Carolina during that time. Even after moving to Virginia, the
defendant — who owned a dog training business — maintained business
contacts with dog trainers, sellers, and purchasers in North Carolina,
traveling to the state “at least once a year to participate in dog training
exercises or dog shows and competitions.” Id. at 576, 410 S.E.2d at 529.
Upon the parties’ divorce, the plaintiff and one of the parties’ children
returned to live in North Carolina. Id.
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The plaintiff filed an action for child support, and the defendant
moved to dismiss the complaint for lack of personal jurisdiction. Id. at
576. The trial court concluded that personal jurisdiction existed over the
defendant. Id.

Observing that “the defendant has substantial past and present con-
tacts with North Carolina[,]” this Court affirmed the trial court’s order,
stating as follows:

The defendant moved to North Carolina at an early age
and lived here until 1974. He and the plaintiff were mar-
ried here in 1971, had a child here in 1973, and resided in
North Carolina as husband and wife for nearly three years
before moving to Virginia. While in Virginia, they main-
tained contacts with family members in North Carolina,
visiting them during the various holidays. In 1989, the par-
ties separated and the plaintiff returned to North Carolina
with their third child and was joined later by their second
child. Since the parties’ separation, the defendant has
maintained his contacts with family members in this State,
visiting them on at least two occasions. Furthermore, the
defendant has established and maintained business con-
tacts in North Carolina and has travelled routinely to this
State to participate in business-related activities. Viewed
in light of North Carolina’s important interest in ensur-
ing that non-resident parents fulfill their support obliga-
tions to their children living here, the quantity, nature, and
quality of the defendant’s past and present contacts with
North Carolina support a finding of “minimum contacts”
and therefore support the exercise of personal jurisdic-
tion over him in our courts, probably the most convenient
forum for this action.

Id. at 581-82, 410 S.E.2d at 532 (internal citations and quotation
marks omitted).

Bates v. Jarrett, 135 N.C. App. 594, 521 S.E.2d 735 (1999), involved
a wife and husband who were married and lived in North Carolina for
nearly eight years. Id. at 600, 521 S.E.2d at 739. Upon their divorce, the
husband moved out of the state. The wife sought a domestic violence
protective order in Cumberland County, North Carolina but failed to
serve the husband. Nevertheless, the husband made an appearance at a
domestic violence hearing. Id. at 600-01, 521 S.E.2d at 739.
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Upon the couple’s separation, the husband allowed the wife to bring
the couple’s Subaru into North Carolina, but then — without the wife’s
consent — he sold the car and conveyed the title to another couple who
was living in North Carolina. Id. The couple who bought the Subaru
were involved in a motor vehicle accident while driving the vehicle, and
the insurance proceeds were paid to them. Id.

The wife filed suit against both the Subaru’s purchasers and her hus-
band, contending that she had not consented to the sale of the vehicle.
Id. at 601, 521 S.E.2d at 739. In the same lawsuit, she also filed an equi-
table distribution claim against her husband. Id. at 595, 521 S.E.2d at
736. The husband moved to dismiss the claim against him, arguing that
the trial court did not possess personal jurisdiction over him. The trial
court concluded that it lacked personal jurisdiction over the husband.
Id. at 596, 521 S.E.2d at 736.

On appeal, we held that personal jurisdiction existed over the hus-
band. In so holding, we observed that the marital couple had “resided
in this State from 1985 until 1992 or 1993” and that the husband had
“consented to [the wife] bringing the Subaru to this State.” Id. at 600,
521 S.E.2d at 739. Moreover, we noted that the husband “had additional
contact with the State. He appeared at the domestic violence hear-
ing without being served with process.” Id. at 600, 521 S.E.2d at 739.
Finally, we reasoned that “the actions of [the husband] . . . involving the
Subaru constitute sufficient minimum contacts with the State such that
he should have reasonably anticipated being haled into Court here over
the issues of possession and ownership of this vehicle.” Id. at 601, 521
S.E.2d at 739.

In Lang v. Lang, 157 N.C. App. 703, 579 S.E.2d 919 (2003), the defen-
dant and his wife were married in Germany and remained married for
twelve years. One daughter — the plaintiff — was born of the marriage.
After the marriage ended, the couple agreed to a separation agreement
whereby the defendant would pay spousal and child support. “Sometime
thereafter, defendant moved to Henderson County, North Carolina.” Id.
at 704, 579 S.E.2d at 921. There he became involved in the “business of
selling real estate in Henderson County, North Carolina” and “signed,
as a seller, offers to purchase and contract for real property located
in North Carolina . . . .” Id. at 709, 579 S.E.2d at 923 (quotation marks
omitted). At that time, the plaintiff and her mother both sought support
orders in North Carolina based upon the defendant’s actions in choosing
to live and conduct business activities within the state. Id.

Thirty years after the separation agreement was executed, the plain-
tiff filed another suit against the defendant in North Carolina to enforce
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the support judgment she had previously secured against him. Id. at 704,
579 S.E.2d at 920-21. The defendant argued that the trial court did not
have jurisdiction over him because he “was never a resident or citizen of
the State[,]” but the court denied his motion. Id. at 704-05, 579 S.E.2d at
921. The trial court found, in pertinent part, that the defendant had been
“issued a North Carolina operator’s license[,]” had owned a subdivision
in Henderson County, North Carolina for ten years and was present in
the subdivision “hundreds of times[;]” had been showing homes in the
subdivision and “taking back mortgages to assist with the financing[;]”
and had purchased and registered a new automobile in North Carolina.
Id. at 705-06, 579 S.E.2d at 921 (quotation marks omitted).

This Court held that the evidence of the defendant’s business activi-
ties supported the trial court’s finding that his contacts in North Carolina
were “continuous and systematic[.]” Id. at 709, 579 S.E.2d at 923. We
concluded that these contacts were “sufficient to support the conclu-
sion that defendant purposefully availed himself of the privilege of con-
ducting activities within the forum state, thus invoking the benefits and
protections of its laws and could therefore reasonably anticipate being
haled into court in North Carolina.” Id. (citation, quotation marks, and
brackets omitted).

In Butler v. Butler, 152 N.C. App. 74, 566 S.E.2d 707 (2002), the par-
ties were married in Florida and lived in the Bahamas during the first
four years of their marriage. After five years of marriage, the couple pur-
chased a house together in Moore County, North Carolina where the
plaintiff and the couple’s daughters lived for the remaining four years
of the marriage. Id. at 75, 566 S.E.2d at 708. The defendant continued
living in the Bahamas but visited his family in North Carolina. In addi-
tion, he maintained a membership with the “Moore County Hounds, a
social and sporting association and ha[d] participated in its activities
in Moore County.” Id. at 77, 566 S.E.2d at 709 (brackets omitted). When
the parties separated, the plaintiff sued in North Carolina for child
support, alimony, post-separation support, and equitable distribution.
Id. at 75-76, 566 S.E.2d at 708. The defendant moved to dismiss under
Rule 12(b)(2), but the trial court found that he had sufficient minimum
contacts with North Carolina to permit the court to exercise personal
jurisdiction over him. Id. at 76, 566 S.E.2d at 708.

We affirmed, holding as follows:

Defendant’s name appears on both the deed and the
[Moore County] home mortgage. Defendant testified that
he was convinced that North Carolina was the best place
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for his daughter and stepdaughter to receive an education.
Based on this competent evidence, the trial court found
as fact that one reason defendant purchased the house in
North Carolina was to allow his daughter to be schooled
here. Following their move to North Carolina, defendant
visited plaintiff and the girls at least once a month for two
years, staying in the house for three or more days at a time.
During this period, plaintiff and defendant were still mar-
ried. Thus, we agree with the trial court’s characterization
of the house in Moore County as a “marital residence.” In
addition to visiting his family in this State, defendant main-
tained a membership in Moore County Hounds, a social
and sporting association, and participated in the asso-
ciation’s activities in Moore County. Finally, the evidence
shows that defendant further benefitted from his connec-
tions with this State by using the equity line of credit on
the Moore County house for business purposes.

Id. at 82, 566 S.E.2d at 712. For these reasons, we determined that “the
record supports the conclusion that defendant purposefully availed him-
self of the benefits and protections of this State’s laws.” Id. at 83, 566
S.E.2d at 713.

In the present case, Jessica relies most heavily on our decision
in Sherlock. In that case, the parties were married in Durham, North
Carolina but never actually lived in the state, instead living abroad for the
majority of their nearly sixteen-year marriage. They “resided in Egypt,
Korea, the Philippines, India, Indonesia, Australia, and Thailand[,]” and
“a six month stay in Georgia was the only time during their marriage
that they lived in the United States.” Sherlock, 143 N.C. App. at 304, 545
S.E.2d at 761. Upon their separation, the plaintiff sued the defendant in
North Carolina seeking post-separation support. Id. at 301, 545 S.E.2d at
759. The trial court denied the defendant’s motion to dismiss for lack of
personal jurisdiction. Id.

On appeal, we determined that although the defendant was “seldom
physically present within the state,” he had sufficient minimum contacts
with North Carolina for the trial court to exercise personal jurisdiction
over him. Id. at 306, 545 S.E.2d at 762. In so holding, we summarized the
defendant’s contacts with North Carolina as follows:

(1) their marriage ceremony was performed in Durham,
North Carolina. Consequently, [the parties’] marriage
license was filed there, and the provisions of Chapter 52,
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“Powers and Liabilities of Married Persons,” governed
various legal aspects of their relationship during the mar-
riage; (2) while he was overseas, the defendant used his
father-in-law’s Durham address to receive important mail,
including federal income tax documents; (3) between
1983 and 1989 the defendant’s salary was directly depos-
ited into a Wachovia bank account in Durham, North
Carolina; (4) between 1984 and 1995 the defendant had
a North Carolina drivers’ license. To obtain a license, the
defendant must have had at least a nominal “residence”
in North Carolina; (5) in 1984, the defendant executed a
Power of Attorney in Durham, and made Albert Sheehy,
his father-in-law, his Attorney in Fact. This document was
filed in the Durham County Registry; (6) in his capacity
as Attorney in Fact, Mr. Sheehy conducted business on
behalf of plaintiff and defendant while they were overseas;
(7) in 1984, the defendant made a Last Will and Testament,
naming Mr. Sheehy, of Durham, the executor of his will,
and Mary Meschter, also of Durham, as alternate execu-
tor; (8) from 1992 to 1995 the defendant retained Frank
Brown, a Durham accountant, to receive and pay bills on
his behalf; and (9) in 1992, plaintiff and defendant opened
an investment account with Edward D. Jones, Oxford,
North Carolina, consisting of IRA accounts, money market
funds, and mutual funds.

Id. at 304-05, 545 S.E.2d at 761.

Based on these contacts, we ruled that the defendant had “availed
himself to the privilege of conducting activities within North Carolina,
thus invoking the benefits and protections of its laws.” Id. at 305, 545
S.E.2d at 762 (citation, quotation marks, and brackets omitted). In
so holding, we emphasized the uniqueness of the factual scenario

in Sherlock:

This Court recognizes that a state does not attain personal
jurisdiction over a defendant simply by being the center of
gravity of the controversy or the most convenient location
for the trial of the action. In the ordinary divorce case, it
might be improper to assert jurisdiction over a defendant
who has spent so little time in the forum state. However,
the [parties’] history is unusual; their frequent moves from
one foreign country to another, and their failure to estab-
lish a permanent home anywhere in the United States or
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abroad, require this Court to evaluate their situation on its
own merits.

Id. at 306, 545 S.E.2d at 762 (internal citation and quotation marks
omitted).

C. Application of Case Law to Present Action

In the present case, the trial court made the following pertinent find-
ings of fact:

14. Joshua took a position as an attorney with Sullivan
& Cromwell, LLP, a law firm with its headquarters
in New York, New York. At all times since accepting
this employment in October 2010, he has continued
to be employed with Sullivan & Cromwell and is pres-
ently employed with this firm. Joshua’s employment
dictated the location the parties resided throughout
their marriage.

16. Joshua and Jessica are Husband and Wife, having
lawfully intermarried on or about 28 March 2011 in
Bladen County, North Carolina. This was a legal mar-
riage ceremony so that the parties could share one
visa application as a married couple to apply for a visa
to live in Australia while on temporary assignment
with Sullivan & Cromwell.

17. The parties’ marriage application, license and certifi-
cate of marriage was [sic] filed in the Bladen County
Register of Deeds.

18. After the parties were legally married, Joshua flew
to Sydney[,] Australia in connection with his tempo-
rary work assignment there for his employer on or
about 5 May 2011. He returned to North Carolina on
or about 11 August 2011 for the parties’ second wed-
ding ceremony.

19. The parties had a second “formal” marriage cer-
emony to which friends and family were invited in
Dublin, North Carolina on 14 August 2011. Both par-
ties attended and participated in the event after which
they honeymooned in Europe.
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With the approval of Jessica’s father, Jess[e] Van[n],
Joshua and Jessica used Mr. Vann’s mailing address
in Bladenboro, North Carolina as a home base for the
receipt of mail and boxed shipments while the parties
lived in Australia and then later London.

Joshua and Jessica used Jesse Vann’s mailing address
with his permission in Bladenboro, North Carolina
as their home base to receive mail while they lived in
Australia and London for such mail as:

a. One Child Matters, a sponsorship of a child (in
both names);

b. Citibank (joint account);

c. Capital One investing (which is an investment
account in Joshua’s sole name);

d. Citigroup (an account in Joshua’s sole name);
e. TD Ameritrade (an account in Joshua’s sole name).

The North Carolina address served as their headquar-
ters for mail in the United States (although Joshua also
received some mail at his parents’ address in Virginia
and his employer’s address in New York.) All of the
mail was statements for credit cards and investment
accounts, which the Defendant administered online.
On one occasion, Mr. Vann did overnight mail that per-
ceived [sic] to be important to the parties in London.

The parties lived together in Australia as a married
couple from on or about 3 September 2011 until
July 2013.

In July 2013, the parties relocated to New York as
Joshua was recalled by his employer to the New York
Office. They lived in New York for approximately two
months after which they established a residence in
New Jersey.

The parties lived in New Jersey from October
2013 until May or June 2014 when Joshua under-
took a temporary work assignment at the law firm’s
London Office.
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The parties lived together in London from July 2014
until June 2015.

Prior to moving to London, the parties discussed stor-
ing items of personal property — much of it mari-
tal property but some of it the separate property of
Joshua and some of it the separate property of Jessica
— in North Carolina while they were to be living in
London and they agreed to store the marital and sepa-
rate property in Fayetteville, North Carolina.

Joshua contacted Jesse Vann, Jessica’s father to see
if he would facilitate the rental of a storage unit in
Fayetteville and the receipt of the personal items.

On 27 June 2014, Joshua directed a moving com-
pany engaged by his employer to wit: Sullivan and
Cromwell, to have marital property along with some
of his and Jessica’s separate property moved from
New Jersey to a storage unit in Fayetteville, North
Carolina. Joshua intentionally directed marital prop-
erty to the State of North Carolina.

On or about 16 July 2014, Jessica’s father, Jesse Vann,
rented a storage unit acting under instructions from
Joshua Bradley at ExtraSpaceStorage in Fayetteville,
North Carolina. Mr. Vann took off a day of work, drove
42 miles to rent the storage unit and signed to receive
the property that Joshua had sent to the unit from
New Jersey.

The unit was rented by Mr. Vann in his own name. By
agreement between Joshua and Mr. Vann, Joshua paid
the storage unit rental fees and has continued to do so
for twenty-three (23) months.

Mr. Vann acted as the agent of Joshua in renting the
storage unit in North Carolina and receiving the goods
on behalf of Joshua. Joshua arranged for Jesse Vann
to act in this capacity.

The parties learned they were expecting a child in
May 2014.

A baby shower was held 26 October 2014 in Dublin,
North Carolina which Jessica and Joshua both
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attended. Both parties also attended a baby shower in
... Virginia.

There was one child born of the parties’ marriage to
wit: EDEN JOEL VANN BRADLEY born 1 February
2015 in London, England.

In late May 2015, Joshua suggested, and the parties
agreed, that Jessica return to the United States with
the baby. The parties flew back to the United States in
June with EDEN after which Joshua returned to work
in London while Jessica and Eden lived with Joshua’s
parents in Virginia for approximately one month until
relocating to North Carolina.

Joshua has been and admits to being in the State of
North Carolina on at least the following dates:

a. 25 March 2011 through 29 March 2011

b. 4 May 2011 through 5 May 2011

c. 11 August 2011 through 15 August 2011

d. 3 June 2012 through 15 June 2012

e. 27 November 2013 through 30 November 2013
f. 20 December 2013 through 26 December 2013
g. 17 April 2014 through 21 April 2014

h. 20 June 2014 through 29 June 2014

-

25 October 2014 through 1 November 2014

At no time after the parties were married did the par-
ties live together as husband and wife within the State
of North Carolina. The parties never purchased real
property within the State of North Carolina. There
is no evidence that Joshua ever had a NC [d]river’s
license or filed taxes in the State.

Joshua admits that he “acquiesced to Plaintiff living
in North Carolina with the minor child following our
separation.” However, the Court finds that Joshua did
more than acquiesce and actually orchestrated events
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which led to Jessica and Eden living in North Carolina
in that:

a.

He flew back to the United States with Jessica
and Eden after discussing living apart for a while
and left them at his parents’ home in Virginia and
returned to London.

Jessica began living at his parents’ residence in
Virginia with EDEN and at her parent’s [sic] home
in North Carolina with EDEN.

At some point, Joshua communicated to Jessica
while she was residing with his parents in Virginia
and after he had returned to London that their
marriage was over.

Based on Joshua’s actions, it was foreseeable
or should have been foreseeable to Joshua that
Jessica would return to North Carolina with
Eden given his statements to her while she and
the minor child were residing with his parents
in Virginia.

Jessica had no other place to go and Joshua
was in London when he broke the news of
their separation.

It was foreseeable Jessica would return to the
State where her parents lived, where she grew
up, graduated high school and went to under-
graduate college.

Jessica went to North Carolina with Joshua’s
knowledge and with no objection from him.

Therefore, Jessica and the minor child, EDEN,
resides [sic] in this State as a result of the acts or
directives of Joshua.

Joshua engaged in purposeful conduct which directed
his activities through the State of North Carolina.

[Joshua] has filed an Affidavit wherein he admits
that North Carolina is the “home state” of the minor
child, EDEN, and that North Carolina has jurisdiction
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over the claim of custody of the minor child under
the Uniform Child Custody Jurisdiction Enforcement
Act (UCCJEA).

It would be inconvenient for the parties to litigate this
matter elsewhere in that:

a. Child Custody must be litigated in North Carolina
as North Carolina is the “home state” under the
UCCJEA, and the only state with jurisdiction over
Eden’s Custody.

b. Joshua must appear and defend the child custody
action in North Carolina if he wishes to present
evidence on the child custody issue.

c. It is therefore reasonable to expect him to travel
here and to litigate custody here.

d. It is illogical and inconvenient for the parties
to litigate child custody here and the remaining
claims in New Jersey even if New Jersey deter-
mines it has personal jurisdiction over Jessica.

e. Itis convenient for the parties to litigate the mat-
ter in North Carolina.

f.  Joshua resides in London and must engage in
International travel to litigate this matter in New
Jersey or North Carolina. There is little differ-
ence in the travel options and cost for him in
this regard.

g. Jessica resides in North Carolina.

If this Court granted Defendant’s motion, it would
require litigation in two states and the parties to
have two lawyers in two states. That is inconve-
nient and is one factor that must be considered.

All of Joshua’s actions taken together which have
been directed toward North Carolina along with his
time in the State, his marriage twice in the State,
the use of North Carolina as a “home base,” sending
marital property to be stored, maintained and kept
even to this day in North Carolina and his orchestra-
tion of events which led to Jessica and Eden being in
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the State of North Carolina are facts upon which this
Court considers highly relevant.

47. [Joshua] does not contest that North Carolina is the
“home state” under the UCCJEA for the minor child,
EDEN, nor does he contest that North Carolina has
authority to determine the issue of child custody
regardless of whether it has in personam jurisdiction
over him.

Based on these findings of fact, the trial court made the following
conclusions of law:

1. The Court has jurisdiction over the parties to this
action, the minor child whose custody is involved in
this action, and over the subject matter of this action.

2. North Carolina is the “home state” of the minor child,
EDEN, asthat termis defined by N.C.G.S. 50A-201 (a)(1)
and [it] is appropriate for this Court to assume juris-
diction over this matter for the purposes of making an
initial child custody determination.

3. The Court should assume, and does assume continu-
ing jurisdiction over the child support matters raised
in this proceeding in conformity with the Uniform
Interstate Family Support Act (UIFSA) codified at
N.C. Gen. Stat. § 52C et. seq.

4. Personal jurisdiction over the Defendant is not
required to address child custody.

5. Statutory authority for the exercise of personal juris-
diction over the non-resident Defendant exists under
North Carolina’s “long arm statute” as codified under
N.C. Gen. Stat. § 1-75.4(12).

6. The Defendant has had reasonable notice of the claims
filed in North Carolina as he was properly served
with same.

7. The Defendant has purposefully availed himself
of conducting activities within the State of North
Carolina thus invoking the benefits and protections of
its laws.



24 IN THE COURT OF APPEALS

BRADLEY v. BRADLEY
[256 N.C. App. 1 (2017)]

8. The Defendant “should reasonably” anticipate being
haled into court[ ] in North Carolina as a result of his
relationship with the State of North Carolina.

9. It is highly relevant that the Defendant directed mari-
tal property to be sent to the State of North Carolina
and stored here. If Joshua’s items and marital property
had been damaged or destroyed in the storage unit in
Fayetteville, North Carolina, he would have a cause of
action in the State of North Carolina. Likewise, if he
neglected to pay the rental fee he could reasonably be
expected to be haled into Court in North Carolina (at
least through an interpleader action).

10. The Defendant has sufficient contacts with the State
of North Carolina to warrant assertion of personal
jurisdiction over him such that the exercise of juris-
diction does not offend traditional notions of fair play
and substantial justice.

11. The quality and the nature of Defendant’s contacts
with the forum state make it such that it is reasonable
and fair to require him to conduct his defense in the
State of North Carolina.

12. Exercise of personal jurisdiction over the non-
resident Defendant complies with the due process
requirements of the Fourteenth Amendment of the
U.S. Constitution.

The overwhelming majority of the above-quoted findings of fact are
not challenged by Joshua, and those unchallenged findings are therefore
binding on appeal. See Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d
729, 731 (1991) (“Where no exception is taken to a finding of fact by the
trial court, the finding is presumed to be supported by competent evi-
dence and is binding on appeal.”).3

Having thoroughly reviewed the trial court’s findings of fact, the
record, and the relevant case law, we agree with Jessica that Sherlock is
the most analogous case to the present action. Here, as in Sherlock, the
couple lacked a permanent residence during their marriage. Instead,

3. While Joshua challenges portions of Finding Nos. 32 and 40, he is only challenging
them to the extent that they contain the trial court’s determination that (1) Mr. Vann acted

as Joshua’s “agent[;]” and (2) Joshua “orchestrated” Jessica’s move to North Carolina fol-
lowing their separation.



IN THE COURT OF APPEALS 25

BRADLEY v. BRADLEY
[256 N.C. App. 1 (2017)]

Joshua and Jessica lived in various locations (both within and outside the
United States) as dictated by Joshua’s employer. Specifically, during
the four years of their marriage, the parties spent the majority of the
time living abroad in London and Australia but also lived in New Jersey
for nine months and in New York for two months.

Thus, the facts of the present case clearly demonstrate that this is
not the “ordinary divorce case[.]” Sherlock, 143 N.C. App. at 306, 545
S.E.2d at 762. As in Sherlock, the parties’ “history is unusual; their fre-
quent moves from one foreign country to another, and their failure to
establish a permanent home anywhere in the United States or abroad,
require this Court to evaluate their situation on its own merits.” Id.

In considering the factors relevant to the personal jurisdiction anal-
ysis, we first take note of the fact that Joshua and Jessica were married
in North Carolina, participating in two separate wedding ceremonies.
While Joshua is correct that “marriage by itself cannot support a . . .
court’s exercise of [personal] jurisdiction over a spouse[,]” Kulko, 436
U.S. at 93, 56 L. Ed. 2d at 142, the wedding ceremonies may properly
be considered in conjunction with Joshua’s other contacts with North
Carolina. We also note that a baby shower for the parties was held in
North Carolina to celebrate Jessica’s pregnancy.

Second, the trial court found as fact that the parties stored various
items of property — including marital property — in North Carolina.
We deem significant the fact that not only did Joshua consent to storing
the property in this state but, in addition, he (1) personally made sev-
eral of the necessary arrangements for the storage; and (2) continued to
pay rental fees for the storage of the property for the 23-month period
preceding the hearing in the trial court. Although he could have instead
elected to store the property in New Jersey (where he and Jessica had
lived for nine months), in Virginia (where his parents resided), or in some
other location, Joshua affirmatively chose to do so in North Carolina.4

Joshua argues that the rental contract for the storage unit was in Mr.
Vann’s name rather than in Joshua’s own name. However, this distinc-
tion does not change the fact that it was Joshua who affirmatively chose
to store his and Jessica’s property in North Carolina and continued to do
so for almost two full years. In so doing, he has sought to avail himself
of “the benefits, protections and privileges of the laws of this State.” See
Miller, 313 N.C. at 480-81, 329 S.E.2d at 667.

4. While the trial court did not make a finding as to the specific amount of property
the couple stored in North Carolina, evidence was presented at the hearing that the stor-
age rental unit contains a net weight of 2,552 pounds of personal property.



26 IN THE COURT OF APPEALS

BRADLEY v. BRADLEY
[256 N.C. App. 1 (2017)]

Third, Joshua chose to have at least some portion of his mail
directed to the Vanns’ Bladen County mailing address. While he attempts
to downplay the significance of this factor by arguing that the mail was
“unimportant,” the point remains that — once again — he voluntarily
chose North Carolina for this purpose.

Finally, while we recognize that the purpose of the due process anal-
ysis is to protect the defendant’s due process rights, our case law never-
theless requires that we also take into account as secondary factors the
interest of the forum state and the convenience of the parties. See B.F.
Goodrich Co. v. Tire King of Greensboro, Inc., 80 N.C. App. 129, 132,
341 S.E.2d 65, 67 (1986) (citation omitted) (considering “[t]wo second-
ary factors, interest of the forum state and convenience to the parties”
in applying minimum contacts analysis).

North Carolina has a recognized interest in this action in that the
parties were married in this state and Jessica and Eden are both resi-
dents of North Carolina. See Miller, 313 N.C. at 480, 329 S.E.2d at 667
(“We are . . . mindful that North Carolina has an important interest in
ensuring that non-resident parents fulfill their support obligations to
their children living here.”); Butler, 152 N.C. App. at 82, 566 S.E.2d at 712
(“... North Carolina has an important interest in the resolution of plain-
tiff’s claims in the instant action, since plaintiff and the parties’ daughter
currently reside in this State.”).

Similarly, although the convenience of a forum alone cannot confer
personal jurisdiction over a non-resident defendant, Miller, 313 N.C. at
480, 329 S.E.2d at 667 (citation omitted), we cannot ignore the fact that
North Carolina is clearly the most convenient forum for this action. It
is undisputed that the child custody litigation will be handled in North
Carolina and that Joshua will likely be required to travel to the state
in connection with that proceeding. If Jessica were required to file the
present action in a separate jurisdiction, the parties would then have to
simultaneously litigate two lawsuits in two separate states — both aris-
ing from the parties’ marriage. Furthermore, the portion of the couple’s
marital property currently located in the North Carolina storage unit will
presumably be among the items of property distributed in the equitable
distribution proceeding.

We recognize that the contacts of the Sherlock defendant with North
Carolina were more extensive than Joshua’s contacts with this state in
the present case. However, we reject Joshua’s argument that the facts
of Sherlock constitute a “floor” for purposes of establishing sufficient
minimum contacts in this context. To the contrary, this Court expressly
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stated in Sherlock that “[t]he quantity and quality of defendant’s con-
tacts with North Carolina far exceed the ‘minimum contacts’ required
for jurisdiction . . . .” Sherlock, 143 N.C. App. at 306, 545 S.E.2d at 762
(emphasis added).

In sum, based on our consideration of the relevant factors, we
are satisfied that Joshua has sufficient minimum contacts with North
Carolina such that the exercise of personal jurisdiction over him would
not offend “traditional notions of fair play and substantial justice.” Id.
at 302, 545 S.E.2d at 760 (citation and quotation marks omitted). Thus,
we hold that the trial court possessed personal jurisdiction over Joshua.

Conclusion

For the reasons stated above, we affirm the trial court’s 13 July
2016 order.

AFFIRMED.
Judges HUNTER, JR. and MURPHY concur.

IN THE MATTER OF E.B., M.B., A.B.

No. COA17-198
Filed 17 October 2017

1. Termination of Parental Rights—grounds—neglect—domes-
tic violence—sufficiency of findings
The trial court erred in a termination of parental rights case
by concluding grounds existed based on neglect under N.C.G.S
§ 7B-1111(a)(1) and (2) to terminate respondent father’s parental
rights where the trial court’s vague findings did not support that
there was a continuation of domestic violence or that grounds
existed to terminate respondent’s parental rights based on neglect
and willful failure to correct the conditions which led to the juve-
niles’ removal from his care.

2. Termination of Parental Rights—living arrangements of chil-
dren—possibility of future domestic violence

The trial court in a termination of parental rights case was

instructed to make additional findings of fact and conclusions of law

on remand concerning where the children would live if they were
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to return to respondent father’s care by considering the effect that
living with the mother would have on the children, including the
possibility of future domestic violence.

Judge BRYANT concurring in the result only.
Judge HUNTER, JR. concurring in a separate opinion.

Appeal by respondent-father from orders entered 22 November 2016
by Judge Frederick Wilkins in Rockingham County District Court. Heard
in the Court of Appeals 10 August 2017.

Beverley A. Smith, for Petitioner-Appellee Rockingham County
Department of Social Services.

Lauren Golden, for guardian ad litem.
Peter Wood, for Respondent-Appellant father.
MURPHY, Judge.

“Harvey”l the father of juveniles E.B., M.B., and A.B. (“Ernie,”
“Molly,” and “Annie,”2), appeals from an order terminating his parental
rights. The trial court declared that Harvey had willfully abandoned his
children and that he made no reasonable progress on the case plan, thus
rendering them neglected. After careful review, we reverse and remand
for additional findings of fact and conclusions of law.

Background

On 10 December 2014, the Rockingham County Department of
Social Services (“DSS”) filed a petition alleging that Ernie, Molly, and
Annie were neglected and dependent juveniles due to “severe and ongo-
ing domestic violence” in their home. DSS stated that the family came
to its attention after Harvey assaulted a child who was in his home. That
child, who is not one of the juveniles who is the subject of this action,
entered DSS’s care and informed DSS that there was domestic violence
in Harvey’s home. DSS learned that on 5 June 2013, Ernie was injured

1. The father will be referred to by a pseudonym to protect the identities of
the children.

2. The children will be referred to by pseudonyms to protect their identities. E.B. is
“Ernie,” M.B. is “Molly,” and A.B. is “Annie.”
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when his mother (“Gert”3) threw a metal cup which hit Ernie in the face.
Harvey and Gert gave differing stories as to whether Gert intended to
throw the cup at Eddie or at Harvey. Harvey’s family was referred for
in-home services.

On 8 December 2014, a social worker went to Harvey’s home for
a scheduled visit to provide services. During a check of the home, the
DSS worker heard an altercation taking place inside of the home and
decided to call the police. On arrival, the social worker observed a lamp,
and then wooden pieces from a broken table thrown from a window in
the residence. The social worker called the police. Harvey and Gert later
acknowledged to the social worker that they had been in an alterca-
tion. All three juveniles were present during the incident. Harvey and
the juveniles were transported to the paternal grandmother’s home with,
according to DSS, “the understanding that they were to remain there for
the time being while new arrangements were made to address the ongo-
ing domestic violence.”

On 10 December 2014, DSS social worker Jordan Houchins went to
the residence to discuss the 8 December 2014 incident with Gert. The
social worker found their home in ruins. There were multiple holes in
walls in the residence; all of the tables in the house had been destroyed;
and there were broken dishes on the floor of the juveniles’ bedrooms.
These conditions resulted from numerous domestic violence inci-
dences. Gert told the social worker that she and Harvey had hit each
other during these altercations. Gert, however, refused to seek a domes-
tic violence protection order and did not want to go to a shelter. When
the social worker examined the juveniles’ bedrooms, she found Harvey
hiding under a blanket in one of the beds. Harvey claimed to be sleep-
ing, and denied that he was hiding from the social worker. He became
belligerent when confronted by the social worker. The social worker
attempted to assume emergency custody of the children. Harvey then
picked up Molly, an infant, and left the residence. Molly was not appro-
priately dressed as she was wearing only a “onesie” and it was a “bit-
terly cold morning.” Law enforcement subsequently located Harvey and
Molly several blocks from the residence. DSS subsequently obtained
non-secure custody of all the juveniles.

On 10 November 2015, the trial court adjudicated the juveniles to be
neglected and dependent after Harvey and Gert admitted to the alterca-
tions alleged in the petition. The trial court ordered Harvey to comply

3. Gert will be referred to by a pseudonym in order to protect the identities of
the children.
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with a case plan, which included: (1) complete a domestic violence
offender treatment/education and counseling; (2) complete an approved
parenting class; (3) submit to a mental health assessment and comply
with all recommendations; (4) obtain and maintain suitable housing for
the juveniles; (5) obtain employment with income sufficient to provide
for the basic needs of the juveniles; and (6) obtain transportation suf-
ficient to provide for Harvey’s and the juveniles’ basic needs.

The trial court initially ordered a permanent plan of reunification for
the juveniles. The trial court later changed the primary permanent plan
to adoption because Harvey and Gert “continue[d] to engage in domestic
violence.” The secondary plan remained reunification. On 28 September
2016, DSS filed a petition to terminate Harvey’s and Gert’s parental rights
pursuant to N.C.G.S. § 7b-1111(a)(1) (neglect) and (2) (failure to make
reasonable progress) (2015).

Analysis

[1] N.C.G.S. § 7B-1111 sets out the statutory grounds for terminat-
ing parental rights. A finding of any one of the separately enumerated
grounds is sufficient to support termination. In re Taylor, 97 N.C. App.
57,64, 387 S.E.2d 230, 233-34 (1990). “The standard of appellate review is
whether the trial court’s findings of fact are supported by clear, cogent,
and convincing evidence and whether the findings of fact support the
conclusions of law.” In re D.J.D., 171 N.C. App. 230, 238, 615 S.E.2d 26,
32 (2005) (citing In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840
(2000), appeal dismissed, disc. review denied, 363 N.C. 374, 547 S.E.2d
9 (2001)). We review the trial court’s conclusions of law de novo. In re
S.N., 194 N.C. App. 142, 146, 669 S.E.2d 55, 59 (2008), aff’d per curiam,
363 N.C. 368, 677 S.E.2d 455 (2009).

In the instant case, the trial court concluded that grounds existed to
terminate Harvey’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(1)
and (2). First, regarding N.C.G.S. § 7B-1111(a)(1), where termination is
based on neglect, our General Statutes define a “[n]eglected juvenile” as:

[a] juvenile who does not receive proper care, supervision,
or discipline from the juvenile’s parent, guardian, custo-
dian, or caretaker; or who has been abandoned; or who is
not provided necessary medical care; or who is not pro-
vided necessary remedial care; or who lives in an environ-
ment injurious to the juvenile’s welfare; . . . or who has
been placed for care or adoption in violation of law.

N.C.G.S. § 7B-101(15) (2015). Generally, “[i]n deciding whether
a child is neglected for purposes of terminating parental rights, the
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dispositive question is the fitness of the parent to care for the child at
the time of the termination proceeding.” In re L.O.K., 174 N.C. App. 426,
435, 621 S.E.2d 236, 242 (2005) (citations and quotations omitted).

Second, to terminate a parent’s rights under N.C.G.S. § 7B-1111(a)(2),
the trial court must perform a two-part analysis. The trial court must
determine by clear, cogent and convincing evidence that: (1) a child has
been willfully left by the parent in foster care or placement outside the
home for over twelve months; and (2) the parent has not made reason-
able progress under the circumstances to correct the conditions which
led to the removal of the child. In re O.C., 171 N.C. App. 457, 464-65, 615
S.E.2d 391, 396 (2005) (internal citations omitted), disc. review denied,
360 N.C. 64, 623 S.E.2d 587 (2005).

Here, in support of its conclusion that grounds existed pursuant to
N.C.G.S § 7B-1111(a)(1) and (2) to terminate Harvey’s parental rights,
the trial court found as fact:

7. The minor children were adjudicated to be neglected
and dependent juveniles on February 5 2015. . ..

12. Both parents entered counseling at Hope Services
in February and March of 2016 following an incident of
domestic violence in January of 2016.

13. After attending weekly sessions of counseling at Hope
Services, another incident of domestic violence occurred
on July 5, 2016.

14. All three minor children were placed in the nonse-
cure custody of the Department due to severe domestic
violence between the parents. The domestic violence
was also a finding of fact in the adjudication order from
February of 2015.

Based on these findings, the trial court concluded:

17. The respondent-father . . . neglected the juveniles within
the meaning of N.C.G.S. §§ 7B-101 and 7B-1111(a)(1),
in that: The minor children were adjudicated neglected
and dependent on February 5, 2015 based on their expo-
sure to domestic violence by the respondent parents.
There is no evidence of changed circumstances related
to the respondent as he continues to engage in domestic
violence with the respondent-mother. It is likely that
the respondent-father’s neglect would be repeated in the
future if the children were returned to his care.
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18. Pursuant to N.C.G.S. § 7B-1111(a)(2), the respondent-
father . . . left the minor children in foster care placement
outside the home for more than 12 months without show-
ing to the satisfaction of the court that reasonable prog-
ress under the circumstances has been made in correcting
those conditions which led to the removal of the juve-
nile. The children have been placed in foster care since
December 10, 2014, and the respondent-father has not
taken corrective action to alleviate those conditions that
led to the children’s removal as there is the continuation
of domestic violence between the respondent parents.

(Emphasis added).

Harvey contends that the trial court’s findings concerning domes-
tic violence were insufficient to support the court’s conclusions of law.
We agree.

Our Supreme Court has stated:

Effective appellate review of an order entered by a trial
court sitting without a jury is largely dependent upon the
specificity by which the order’s rationale is articulated.
Evidence must support findings; findings must support
conclusions; conclusions must support the judgment.
Each ... link in the chain of reasoning must appear in the
order itself. Where there is a gap, it cannot be determined
on appeal whether the trial court correctly exercised its
function to find the facts and apply the law thereto.

Coble v. Coble, 300 N.C. 708, 714, 268 S.E.2d 185, 190 (1980).

Here, it is apparent from the court’s conclusions of law 17 and 18 that
the sole basis for termination of Harvey’s parental rights was the alleged
continuation of domestic violence between Harvey and Gert. However,
the only findings made by the trial court concerning continuing incidents
of domestic violence were findings 12 and 13, in which the court merely
found that the “incident[s]” of domestic violence “occurred” in January
and July of 2016. The trial court’s succinct findings shed little light on
the circumstances of the domestic violence, its severity, or the impact
on the juveniles. Most importantly, entirely absent from the findings are
facts showing Harvey was engaged in the domestic violence incident
involving Gert. Instead, the evidence clearly demonstrated that Gert was
the aggressor and was the only one involved in domestic violence. Thus,
there is insufficient evidence to support the trial court’s conclusion that
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Harvey continued to engage in domestic violence. We conclude that the
trial court’s vague findings regarding domestic violence lack the required
specificity necessary “to enable an appellate court to review the deci-
sion and test the correctness of the judgment.” Quick v. Quick, 305 N.C.
446, 451, 290 S.E.2d 653, 657 (1982); see also In re Gleisner, 141 N.C. App.
475, 481, 539 S.E.2d 362, 366 (2000) (the trial court’s “vague and appar-
ently inaccurate” finding of fact could not be used as a basis for the
trial court’s determination that the juvenile was neglected because it
“impedes our ability to determine whether the trial court’s conclusions
are supported by the findings.”).

Consequently, we hold the trial court’s findings do not support the
trial court’s determination that there was a continuation of domestic
violence, as well as its conclusion that grounds existed to terminate
Harvey’s parental rights based on neglect and willful failure to correct
the conditions which led to the juveniles’ removal from Harvey’s care.

[2] However, there remains an issue concerning Harvey’s living situa-
tion. As was found during the original adjudication of neglect of the chil-
dren, Harvey appears to live with Gert. The trial court terminated her
parental rights, but she did not appeal that order. On remand, the trial
court must make additional findings of fact and conclusions of law con-
cerning where the children will live if they are to return to Harvey’s care.
It should inquire into the effect that living with Gert will have on the chil-
dren, including the possibility of future domestic violence. Accordingly,
we reverse the trial court’s order terminating Harvey’s parental rights
and remand for further findings of fact.

REVERSED AND REMANDED.

Judge BRYANT concurs in the result only.
Judge HUNTER, JR. concurs in a separate opinion.
HUNTER, JR., Robert N., Judge, concurring in separate opinion.

I concur with the majority opinion. The trial court’s findings do not
support the conclusion that grounds existed to terminate the father’s
parental rights. The trial court seems to base this conclusion on two
incidents of domestic violence which occurred in 2016. However, as a
result of these incidents the mother was charged with assault and resist-
ing an officer. There is nothing in the record indicating the role, if any,
the father played in these incidents.
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Furthermore, there is evidence in the record tending to show the
father has made progress on his case plan. Specifically, he completed
a parenting class, submitted to a mental health assessment, obtained
employment as a truck driver, obtained and maintained transportation,
and obtained stable housing. He has complied with the child support
order and interacted appropriately with the children during visits, in
addition to attending weekly domestic violence counseling services.

On remand the trial court needs to address these issues to deter-
mine whether this and other evidence support a finding that the father
did or did not make sufficient progress on his case plan during the time
the children were in the custody of the Department of Social Services. I
would leave to the trial court the decision whether or not to take addi-
tional evidence on remand.

LEONORA MORIGGIA, PLAINTIFF
V.
LINDA CASTELO, DEFENDANT

No. COA16-444
Filed 17 October 2017

1. Appeal and Error—standard of proof—child custody—clear,
cogent, and convincing evidence—avoidance of unneces-
sary delay

The Court of Appeals in a child custody case reviewed the con-
clusions of law based upon the findings as if they were based upon
clear, cogent, and convincing evidence in order to avoid unneces-
sary delay. On remand, the trial court should make findings based
upon this standard of proof, and should affirmatively state the stan-
dard of proof in the order.

2. Child Custody and Support—life partners—standing—con-
tradictory conclusions of law—subject matter jurisdiction—
consideration of facts preceding child’s birth

The trial court erred in a child custody case by granting defen-
dant life partner’s motion to dismiss under Rule 12(b)(1) and dis-
missing plaintiff life partner’s complaint for lack of standing where
the order made contradictory conclusions of law on subject matter
jurisdiction. Further, the trial court should have considered the facts
preceding the child’s birth in making its conclusions and should not
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have relied upon the facts that the parties were not married, pur-
sued no legal adoption, and did not list plaintiff as a parent on the
birth certificate.

3. Appeal and Error—preservation of issues—child custody
hearing—time constraint—failure to request additional time

The trial court did not abuse its discretion in a child custody
case by terminating plaintiff life partner’s testimony and limiting
plaintiff’s evidentiary presentation to one hour where plaintiff failed
to request any additional time at the hearing.

Appeal by plaintiff from order entered 4 January 2016 by Judge Anna
Worley in District Court, Wake County. Heard in the Court of Appeals 16
November 2016.

Hatch, Little & Bunn, LLP, by Justin R. Apple and Kathy H. Lucas,
Sor plaintiff-appellant.

Rik Lovett & Associates, by S. Thomas Currin II, for
defendant-appellee.

STROUD, Judge.

Plaintiff Leonora Moriggia (“plaintiff”) appeals from the trial court’s
order granting defendant Linda Castelo (“defendant”)’s motion to dis-
miss under Rule 12(b)(1) and dismissing plaintiff’s complaint for lack of
standing. On appeal, plaintiff argues that she has standing to maintain
an action for custody and that defendant acted inconsistently with her
parental status by intentionally and voluntarily creating a family unit
and making plaintiff a de facto parent. Because the trial court’s find-
ings of fact do not support its conclusion that plaintiff has no standing
to maintain a custody action, we vacate the order and remand for fur-
ther proceedings.

Background

Plaintiff’s complaint alleged that plaintiff and defendant were a
lesbian couple who never married but “were in a committed and lov-
ing relationship from January 2006 until October 2014[.]” The couple
decided during the relationship to have a child. Defendant was selected
to carry the child because plaintiff had already experienced a preg-
nancy when she gave birth to her biological daughter, Trisha,! whom

1. We use pseudonyms throughout to protect the identity of the minor children.
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she brought into the relationship. Both parties’ eggs were harvested, but
after attempts at artificial insemination were unsuccessful, they agreed
to use a donor sperm and donor egg. On 11 June 2013, the minor child,
Raven, was born.

The parties separated in October 2014, and on 11 March 2015, plain-
tiff filed her complaint for child custody seeking joint temporary and
permanent custody of Raven. Defendant answered on 1 May 2015 with a
motion to dismiss and alternative counterclaim for child custody, seek-
ing sole legal and physical custody. In her motion to dismiss plaintiff’s
complaint, defendant contended that plaintiff “is not a parent of [Raven]
either legally or biologically” and argued that she “does not have stand-
ing to bring and maintain a child custody action against Defendant, who
is [Raven]’s legal and physical mother.” The hearing on temporary cus-
tody and defendant’s motion to dismiss was held on 21 July 2015, and the
trial court took the motion to dismiss under advisement. On 4 January
2016, the trial court entered an order dismissing plaintiff’s complaint for
child custody for lack of standing.

The trial court’s order found, in relevant part, that:

7. Plaintiff and Defendant were involved in a romantic,
homosexual relationship and considered each other to be
life partners.

8. Plaintiff and Defendant lived together from January
2006 until December 2008, at which time they separated,
and then resumed living together from January 2010 until
October 2014.

9. The parties broke off their relationship in October of
2014 but continued to live together in the same residence
until Plaintiff left on February 14, 2015.

10. Plaintiff filed this custody action on March 11, 2015.

11. When the parties briefly separated in December of
2008 . .. Defendant would have visitation with [Trisha] and
[Trisha] would frequently spend the night with Defendant
at her residence.

12. During the parties’ relationship they discussed their
family and together planned on adding at least one child
to their family.

13. Beginning in 2012, the parties attended appointments
at Carolina Conceptions where they discussed in vitro
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fertilization. Both parties jointly signed a contract with
Carolina Conception for the conception of the minor
child, [Raven], in this matter.

14. The parties discussed using artificial insemination as
a means of getting pregnant and it was agreed Defendant
would go through the pregnancy. . . .

15. When the Defendant was determined to be infertile,
the Plaintiff’s eggs were harvested in an attempt to artifi-
cially inseminate the Defendant; however, the Plaintiff did
not produce enough eggs for the procedure.

16. The parties then discussed and researched adoption,
both attending an informational meeting; however, shortly
thereafter agreed that the adoption process was not for
them because of the cost and potential for the biological
parent to attempt involvement with any potential adoptive
child. Plaintiff and Defendant nonetheless decided to con-
tinue seeking to enlarge their family. The parties then went
back to Carolina Conceptions and elected to proceed with
the artificial insemination process using donor sperm and
donor egg through the anonymous process.

17. Defendant ultimately became pregnant via in vitro
fertilization by a donor sperm and a donor egg. Plaintiff
and Defendant share no genes with the child and have a
completely different genetic code.

19. Once the parties became aware that Defendant was
pregnant, they made an announcement to [Trisha] wel-
coming her into the “Big Sister’s Club.” . . . . Defendant
told [Trisha] that she was [Raven]’s big sister.

20. On August 29, 2012, Defendant was listed as Recipient
and Plaintiff as “Partner”, collectively they were referred
to as “Recipient Couple”. The parties acknowledge in the
Contract that any child resulting from the procedure will
be their legitimate child in all aspects, including descent
and distribution as our child. . . .

21. Plaintiff contended that her $5,575 check made out to
Carolina Conceptions was a contribution to the $20,000
overall cost and was intended by Plaintiff to create a
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family with Defendant. She also testified that she owed the
Defendant these funds as satisfaction of an outstanding
debt Plaintiff owed to Defendant.

22. Defendant contends that the $5,757 [sic]? was in satis-
faction of an outstanding debt Plaintiff owed Defendant.

23. The parties also pulled a combined $18,000 out of their
401(k) retirement accounts combined to pay the costs of
the artificial insemination procedure.

25. Prior to the pregnancy, the Defendant intended
that Plaintiff serve as a parent to [Raven]. At the time
of [Raven]’s birth, Defendant had changed her mind as
to Plaintiff’s role as a parent to [Raven]. She began exclud-
ing Plaintiff from any parenting role, insisting that she,
alone, be treated as [Raven]’s mother.

26. The parties planned the baby’s nursery together,
Plaintiff’s friend purchased [Raven’s] crib. [Raven’s]
dresser and other furniture and some clothing for
the baby were purchased using a gift card received
from the baby showers.

27. There were two baby showers. One shower was held
in New Jersey on Defendant’s behalf, and Plaintiff and
Defendant’s family contributed financially toward the
shower. Half of the people in attendance were Plaintiff’s
family and friends.

30. Just before Defendant went into labor, Plaintiff and
her mother thoroughly cleaned the family’s home to get it
ready for [Raven]’s arrival. The Defendant posted a note
thanking her “mother in law” for assisting in the cleaning
for “our daughter”.

31. During the artificial insemination process with
Carolina Conceptions, Plaintiff would be included in the

2. This appears to be a typo in the trial court’s order, as the previous finding and
the hearing transcript indicate that plaintiff’s check was for $5,575.00, not $5,757.00. We
also note that findings 21 and 22 are not findings of fact but are recitations of each party’s
contentions regarding a disputed fact.



IN THE COURT OF APPEALS

MORIGGIA v. CASTELO
[266 N.C. App. 34 (2017)]

email communications. Defendant would refer to Plaintiff
and Defendant as “We” when inquiring about the next
steps and would sign the email as “Linda & Lee”.

32. The Plaintiff attended all of the Defendant’s ultrasound
and other prenatal appointments unless the appointment
was just to take her blood pressure since she was an at
risk pregnancy.

33. The Plaintiff and Defendant both attended the recipi-
ent classes required by Carolina Conceptions and parent-
ing classes during Defendant’s pregnancy.

34. During Defendant’s pregnancy she sent an e-mail
to Plaintiff indicating how much she loved Plaintiff and
couldn’t wait to raise the “niblet” together.

35. Plaintiff has a bond with [Raven]. [Trisha] also has a
bond with [Raven].

36. Defendant encouraged a sisterhood between the chil-
dren, [Trisha and Raven], and the sisterhood was to be
permanent and ongoing well beyond the parties’ life time.

37. The Defendant once gave Plaintiff a Mother’s Day card
addressed to “Leemo” on [Raven]’s behalf.

38. In a text, Defendant assured Plaintiff after they sepa-
rated that she would continue to see [Raven] as she was
her “mama too”.

39. Plaintiff and [Trisha] lived with Defendant during
conception, birth and for the first twenty (20) months of
[Raven]’s life.

40. Only the Defendant’s name appeared on the Birth
Certificate on the announcement of the child’s birth.

41. After the birth of [Raven], Defendant sent an email to
Carolina Conceptions thanking them on behalf of [plain-
tiff], Big Sister [Trisha] and Baby [Raven]. She states,
“[Plaintiff, Trisha and I] are so elated to have her as part of
our extended family,” and they have “made us the happiest
family on earth.” Pictures were then included of the birth
announcement, Plaintiff holding [Raven] and Defendant
and [Raven].
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43. Plaintiff is not listed as a parent on the child’s
Birth Certificate.

44. The Plaintiff was present during Defendant’s labor at
Rex Hospital. . . .

45. The Plaintiff was identified as “co parent” to
[Raven] by the hospital and Defendant did not dispute
the identification.

46. The Defendant identified Plaintiff on her General
Consent to admission when being admitted for delivery
and identified her as “life partner”.

47. Upon birth, Plaintiff was excluded so Defendant could
bond with the child without Plaintiff present.

48. After the birth of [Raven], Defendant made postings
on social media with pictures of Plaintiff, [Raven and
Trisha], referring to them as her family.

49. The Plaintiff knew of a nanny for [Raven] through a
classmate of [Trisha’s] and the parties met with and inter-
viewed Angela Lopez together for the position. Angela
Lopes [sic] was hired as [Raven’s] nanny and served in the
capacity until late December of 2014.

50. [Raven’s nanny] was under the belief that both par-
ties were equally responsible for [Raven]. . . . It was not
until after the parties broke up in October that Defendant
approached her and asked that she communicate with
her directly.

51. Subsequent to [Raven]’s birth, the Plaintiff was not
held out as [Raven]’s parent and the Defendant did not
cede decision making authority.

52. The Plaintiff did not create a permanent parent-like
relationship with the minor child, only a “significant lov-
ing, adult care taker” relationship, not that of a parent.

53. No steps were made by the parties to make the family
unit permanent. The parties were not married in this or
any other state.

54. After the birth of [Raven], Plaintiff and Defendant dis-
cussed that should Plaintiff pass away, Defendant would
care for [Raven and Trisha]. Should Defendant pass away,
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Plaintiff would care for [Raven and Trisha] and should
both parties pass away leaving behind their children,
the Defendant’s sister, Judy, would care for both [Raven
and Trisha].

55. Defendant paid for daycare costs exclusively from
her own funds from the birth of the child until the
parties separated.

56. Other than [Raven’s] daycare costs incurred by
Defendant and [Trisha’s] afterschool costs incurred
by Plaintiff, the parties equally contributed to the house-
hold finances.

57. Defendant insisted on providing care and bond-
ing with her child when she was home, to the exclusion
of Plaintiff.

59. After the parties ended their romantic relationship,
the Defendant placed [Raven] in a daycare facility and
listed Plaintiff as an emergency contact until January 9,
2015. Defendant did give access to her sisters.

60. Plaintiff was not involved in the preparation of the
child’s baptism, though she did provide [Trisha’s] baptism
gown for [Raven]. While the Plaintiff was in attendance,
she was not a part of the ceremony.

62. Defendant selected [Raven’s] pediatrician and made
all decisions for daycare, medical care and pediatrician
choices. The Plaintiff attended at least one well-baby visit
and took [Raven] to the doctor with Defendant, when she
was sick. Plaintiff was listed as an emergency contact
on the pediatrician records and “Partner” as relationship
to Defendant.

63. During the relationship Defendant was the primary
caretaker for [Raven].

64. [Raven] and [Trisha] had a special and loving bond as
sisters and were close to each other.

65. Both parties contributed to the household expenses.
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68. One of the reasons for the break-up was Defendant’s
insistence upon being the primary parent to the child. . . .

69. After separation the Plaintiff mailed monthly checks
for $300 to the Defendant for “Child Support” which were
never cashed by the Defendant and were mailed back to
the Plaintiff.

70. Defendant did not allow Plaintiff visitation after both
parties separated, nor was there any mention of a visita-
tion schedule for the Plaintiff to see the child at the time
of separation.

71. The Defendant took no steps to make the Plaintiff the
caregiver of the child, should the Defendant predecease
the child.

72. On March 6th, 2015, the Defendant sent Plaintiff a text
stating that since Plaintiff “threatened to sue for visita-
tion” she could never let her take her daughter without
her being present.

73. After March, 2015, the Defendant’s intent was that the
Plaintiff no longer be involved in the child’s upbringing.

74. While prior to the birth, the Defendant intended for
the parties to equally participate in the care for [Raven], at
the time of her birth, Defendant’s intentions changed.

75. Prior to the child’s birth, the parties planned together
for the minor child.

76. At all times relevant to custody, however, that is, at all
times after the birth of the child, the Defendant demon-
strated her desire to be the child’s sole parent.

77. The Court finds that there was no voluntary creation of
a family unit, or a permanent parent-like relationship; nor
does the Court find that the Defendant ceded her parental
authority to the Plaintiff for any manner.

The trial court then concluded:

1. The parties are properly before the Court, and the
Court has jurisdiction over the subject matter, custody,
of this action and has personal jurisdiction of the parties
to this action.



IN THE COURT OF APPEALS 43

MORIGGIA v. CASTELO
[266 N.C. App. 34 (2017)]

2. However, Plaintiff does not have standing to raise
this matter, and it should be dismissed pursuant to
Rule 12(b)(1). Similarly, since she has failed to establish
her standing to raise the matter, she has failed to state a
claim upon which relief can be granted.

6. Despite some isolated instances of Defendant
acknowledging Plaintiff as a parent to [Raven], following
the birth of the minor child, the Defendant did not cede
parental authority to the Plaintiff.

7. The Plaintiff was a loving caretaker for the minor
child, had a substantial relationship with [Raven], but was
not intended by Defendant to be a parental figure.

9. There were no acts inconsistent with the Defendant’s
parental rights, such as to grant Plaintiff the right to claim
third party custody.

Plaintiff timely filed her notice of appeal to this Court.
Discussion

On appeal, plaintiff raises several issues, beginning with whether
plaintiff has standing to maintain an action for child custody and the
trial court erred in dismissing her complaint.

I.  Preliminary matters

[1] Before we address the substantive issues raised by plaintiff, we note
the trial court’s order does not indicate the standard of proof for any of
its findings of fact, nor does the transcript assist us in determining if the
trial court relied upon clear, cogent and convincing evidence for any of
the findings. Neither party has raised this issue on appeal, but since it
is integral to the jurisdictional determination and since we are remand-
ing this case for further proceedings, we note that on remand the trial
court must be clear that it is applying the “clear, cogent, and convinc-
ing” standard. “[A] trial court’s determination that a parent’s conduct is
inconsistent with his or her constitutionally protected status must be
supported by clear and convincing evidence.” Adams v. Tessener, 354
N.C. 57,63, 550 S.E.2d 499, 503 (2001). See also Heatzig v. MacLean, 191
N.C. App. 451, 460, 664 S.E.2d 347, 354 (2008) (“The evidence required
to show that a parent has acted inconsistently with her constitutionally
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protected parental status must be clear, cogent and convincing.”). Of
course, we realize that here, the trial court concluded that defendant’s
conduct was not inconsistent with her protected status as a parent. But
the difficulty in reviewing this order comes in part from the fact that the
findings the trial court made -- if made by clear, cogent, and convincing
evidence -- do not support the trial court’s conclusion. On remand, the
trial court shall make findings based upon this standard of proof and
should affirmatively state the standard of proof in the order on remand.

In our analysis below, we will therefore review de novo the trial
court’s conclusion on lack of subject matter jurisdiction based upon
the uncontested findings of fact, while recognizing that ¢f those findings
were not based upon the proper standard of proof, the findings would
not be sufficient as a matter of law to show that defendant’s actions
were “inconsistent with his or her protected status” and could not sup-
port plaintiff’s standing. And although there is no affirmative statement
of the standard in the order, we also have no reason to believe that the
trial court failed to use the correct standard of clear, cogent, and convinc-
ing evidence for the findings. As a practical matter, if we remanded only
for the trial court to state the standard it actually used in this order, thus
requiring another appeal from the revised order, we would delay a final
disposition of this custody matter for a long time, and that delay would
not be in the best interest of the child. We will thus review the conclu-
sions of law based upon the findings as they stand and as if they were
based upon clear, cogent, and convincing evidence.

II. Standing to Maintain Action for Child Custody

[2] Plaintiff argues the trial court erred by concluding that she did not
have standing to bring a custody claim and dismissing her complaint
under Rule 12(b)(1). We first note that the order makes contradictory
conclusions of law on subject matter jurisdiction, since standing is an
issue of subject matter jurisdiction:

Based upon the foregoing findings of fact and upon
the stipulation of the parties in open court, the court
CONCLUDES AS A MATTER OF LAW:

1. The parties are properly before the Court, and the
Court has jurisdiction over the subject matter, custody,
of this action and has personal jurisdiction of the parties
to this action.

2. However, Plaintiff does not have standing to raise
this matter, and it should be dismissed pursuant to Rule
12(b)(1). Similarly, since she has failed to establish her
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standing to raise the matter, she has failed to state a claim
upon which relief can be granted.

(Emphasis added).

Subject matter jurisdiction is the basis for motions under
Rule 12(b)(1): “Standing concerns the trial court’s subject matter juris-
diction and is therefore properly challenged by a Rule 12(b)(1) motion
to dismiss. Our review of an order granting a Rule 12(b)(1) motion to dis-
miss is de novo.” Fuller v. Easley, 145 N.C. App. 391, 395, 553 S.E.2d 43,
46 (2001) (citations omitted). See also Aubin v. Susi, 149 N.C. App. 320,
324, 560 S.E.2d 875, 878-79 (2002) (“Standing is a necessary prerequisite
to a court’s proper exercise of subject matter jurisdiction. Therefore,
issues pertaining to standing may be raised for the first time on appeal,
including sua sponte by the Court.” (Citations omitted)).

Although the trial court first concluded that it had jurisdiction over
the “subject matter, custody,” it then concluded that “[p]laintiff does not
have standing to raise this matter, and it should be dismissed pursuant
to Rule 12(b)(1).” But in any event, we review standing de novo, so we
may resolve this contradiction based upon the trial court’s findings of
fact. See Fuller, 145 N.C. App. at 395, 553 S.E.2d at 46 (“Our review
of an order granting a Rule 12(b)(1) motion to dismiss is de novo.”
(Citation omitted)).

Under N.C. Gen. Stat. § 50-13.1(a) (2015), “[a]ny parent, relative, or
other person, agency, organization or institution claiming the right to
custody of a minor child may institute an action or proceeding for the
custody of such child[.]” See also Mason v. Dwinnell, 190 N.C. App. 209,
219, 660 S.E.2d 58, 65 (2008) (“Standing in custody disputes is governed
by N.C. Gen. Stat. § 50-13.1(a) (2007), which states that any parent, rela-
tive, or other person, agency, organization or institution claiming the
right to custody of a minor child may institute an action or proceed-
ing for the custody of such child. Nevertheless, as with N.C. Gen. Stat.
§ 50-13.2, our courts have concluded that the federal and state constitu-
tions place limitations on the application of § 50-13.1.” (Citation, quota-
tion marks, brackets, and ellipses omitted)).

In Ellison v. Ramos, 130 N.C. App. 389, 394, 502 S.E.2d 891, 894
(1998), this Court held “that a relationship in the nature of a parent
and child relationship, even in the absence of a biological relationship,
will suffice to support a finding of standing.” This Court clarified in
Ellison that

we confine our holding to an adjudication of the facts of
the case before us: where a third party and a child have
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an established relationship in the nature of a parent-
child relationship, the third party does have standing as
an “other person” under N.C. Gen. Stat. § 50-13.1(a) to
seek custody.

Id. at 395, 502 S.E.2d at 895. See also Smith v. Barbour, 154 N.C. App.
402, 408, 571 S.E.2d 872, 877 (2002) (“Both parents and third parties
have a right to sue for custody. In a custody dispute between a par-
ent and a non-parent, the non-parent must first establish that he has
standing, based on a relationship with the child, to bring the action.”
(Citation omitted)).

In Mason, this Court elaborated on Ellison further and noted that

despite the statute’s broad language, in the context of a
third party seeking custody of a child from a natural (bio-
logical) parent, our Supreme Court has indicated that
there are limits on the “other persons” who can bring such
an action. A conclusion otherwise would conflict with the
constitutionally-protected paramount right of parents to
custody, care, and control of their children.

Mason, 190 N.C. App. at 219, 660 S.E.2d at 65 (citations and quotation
marks omitted). The Mason Court found “no serious dispute that Mason
established that she had standing under N.C. Gen. Stat. § 50-13.1,” where
her complaint alleged that she jointly raised the child with her domestic
partner Dwinnell, that they signed an agreement acknowledging Mason
as a “de facto” parent, that she had formed a parenting relationship with
the child, and that the minor child had spent his life with both Mason
and Dwinnell providing emotional and financial support and care. Id. at
220, 660 S.E.2d at 65.

This Court has elaborated further on standing in custody
disputes, explaining:

As in many custody cases, the struggling of adults
over children raises concern regarding the consequences
of the rulings for the children involved. Our General
Assembly acted on this concern by mandating that dis-
putes over custody be resolved solely by application of
the “best interest of the child” standard. Nevertheless,
our federal and state constitutions, as construed by the
United States and North Carolina Supreme Courts, do not
allow this standard to be used as between a legal parent
and a third party unless the evidence establishes that the
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legal parent acted in a manner inconsistent with his or her
constitutionally-protected status as a parent. No litmus
test or set of factors can determine whether this standard
has been met. Instead, the legal parent’s conduct would,
of course, need to be viewed on a case-by-case basis|.]

Estroff v. Chatterjee, 190 N.C. App. 61, 63-64, 660 S.E.2d 73, 75 (2008)
(citations, quotation marks, and footnote omitted). Thus, to maintain a
claim for custody on this basis, the party seeking custody must allege
facts demonstrating a sufficient relationship with the child and then
must demonstrate that the parent has acted in a manner inconsistent
with his or her protected status as a parent. See, e.g., Heatzig, 191 N.C.
App. at 454, 664 S.E.2d at 350 (“If a legal parent (biological or adoptive)
acts in a manner inconsistent with his or her constitutionally-protected
status, the parent may forfeit this paramount status, and the application
of the ‘best interest of the child’ standard in a custody dispute with a
non-parent would not offend the Due Process Clause.”).

This Court also noted in Heatzig that “in order to constitute
acts inconsistent with a parent’s constitutionally protected status,
the acts are not required to be ‘bad acts’ that would endanger the chil-
dren.” Id. at 455, 664 S.E.2d at 351. Similarly, in Boseman v. Jarrell, our
Supreme Court explained:

A parent loses this paramount interest [in the cus-
tody of his or her children] if he or she is found to be
unfit or acts inconsistently with his or her constitution-
ally protected status. However, there is no bright line
beyond which a parent’s conduct meets this standard. . . .
[Clonduct rising to the statutory level warranting termi-
nation of parental rights is unnecessary. Rather, unfitness,
neglect, and abandonment clearly constitute conduct
inconsistent with the protected status parents may enjoy.
Other types of conduct can also rise to this level so as to be
inconsistent with the protected status of natural parents.

Boseman v. Jarrell, 364 N.C. 537, 549-50, 704 S.E.2d 494, 503 (2010)
(citations, quotation marks, brackets, and ellipses omitted).

Turning to the order on appeal, the trial court’s uncontested find-
ings of fact -- which we are treating as being based upon clear, cogent,
and convincing evidence as discussed above - show that plaintiff and
defendant were in a committed relationship and jointly decided to have
a child and to raise that child together. They continued to live together
as a family unit until their relationship ended, when Raven was about
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20 months old. When their relationship deteriorated and they ultimately
separated, defendant changed her intentions, but she had participated in
creating a family unit which included plaintiff. For example, as the trial
court found, Raven’s relationship with Trisha, plaintiff’s child, was “a
special and loving bond as sisters|[.]”

The trial court’s findings of fact are to some extent contradictory.
For example, the court found that “[sJubsequent to [Raven]’s birth, the
Plaintiff was not held out as [Raven]’s parent. . . .” But the trial court also
made findings of fact of instances of plaintiff being held out as a parent.
Specifically, the trial court found that defendant gave plaintiff a Mother’s
Day card “addressed to ‘Leemo’ on [Raven’s] behalf”; that defendant had
“assured Plaintiff after they separated that she would continue to see
[Raven] as she was her ‘mama too’ ”; that “Defendant sent an email to
Carolina Conceptions thanking them on behalf of Lee, Big Sister [Trisha]
and Baby [Raven]. She states, ‘Lee, [Trisha] and I are so elated to have
her as part of our extended family,” and they have ‘made us the happiest
family on earth.” ”; and that the parties had discussed that the survivor
would care for both children upon the death of either party.

Plaintiff also argues that the trial court erred in failing to consider
facts and circumstances preceding Raven’s birth. We agree. Specifically,
the trial court found that “[a]t all times relevant to custody, however,
that is, at all times afiter the birth of the child, the Defendant demon-
strated her desire to be the child’s sole parent.” (Emphasis added). The
trial court based its conclusion that plaintiff had no standing upon its
finding that defendant changed her intention to co-parent with plaintiff
immediately after Raven’s birth, despite her former intention to create
a joint family, as shown during the parties’ extensive efforts to conceive
and preparation for Raven’s birth. Even setting aside the fact that other
findings tend to indicate that defendant continued to have the intention
to co-parent with plaintiff at least until the parties’ separation, the trial
court’s findings state it did not consider the parties’ actions prior to
Raven’s birth because they were not “relevant” to this inquiry on intent.
But defendant’s actions prior to the child’s birth are relevant to deter-
mining her intention.

Although the events prior to birth alone are not controlling, they
must be considered along with actions after the child’s birth. All of
North Carolina’s prior cases addressing similar same-sex partners who
had a child and then separated have discussed the parties’ actions in
planning and preparing for their family even before the child’s concep-
tion and birth. See, e.g., Estroff, 190 N.C. App. at 69, 660 S.E.2d at 78
(“[I]t is appropriate to consider the legal parent’s intentions regarding
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the relationship between his or her child and the third party during the
time that relationship was being formed and perpetuated.”). See also
Davis v. Swan, 206 N.C. App. 521, 528, 697 S.E.2d 473, 478 (2010) (“Here,
the trial court made numerous findings of fact, which are unchallenged
on appeal, that demonstrate Swan’s intent jointly to create a family with
[her former domestic partner] Davis and intentionally to identify her as
a parent of the minor child.”).

Although the specific facts of each case are unique, prior cases have
addressed the parties’ actions leading up to the inception of the custody
dispute, including actions before a child’s birth, as relevant to determin-
ing this intention. These cases naturally involve same-sex couples, so
each couple had to decide who would carry the child and how the child
would be conceived. For example, in Boseman, our Supreme Court
noted the parties’ actions prior to the child’s birth:

The record in the case sub judice indicates that
defendant intentionally and voluntarily created a family
unit in which plaintiff was intended to act -- and acted -
as a parent. The parties jointly decided to bring a child
wnto their relationship, worked together to conceive
a child, chose the child’s first name together, and gave
the child alast name that “is a hyphenated name composed
of both parties’ last names.” The parties also publicly held
themselves out as the child’s parents at a baptismal cer-
emony and to their respective families. The record also
contains ample evidence that defendant allowed plaintiff
and the minor child to develop a parental relationship.
Defendant even “agrees that [plaintiff] . . . is and has been a
good parent.”

Boseman, 364 N.C. at 552, 704 S.E.2d at 504 (emphasis added).

Itis true that in Boseman, the parties took additional actions to make
the parental relationship between the plaintiff and the child permanent,
since the parties jointly participated in an adoption proceeding so the
defendant would become the child’s legal parent. Id. at 540, 704 S.E.2d at
497. That adoption was vacated in Boseman, but the underlying custody
action remained. Id. at 553, 704 S.E.2d at 505. But if the parties’ actions
prior to the child’s birth in Boseman were irrelevant, the Supreme Court
would not have noted these actions. These facts are part of the relevant
inquiry, along with the parties’ actions after the child is born.

In all of these cases, whether months or years after the child’s birth,
the parties became estranged, and either during the time immediately
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preceding the estrangement or at that time, the biological parent’s inten-
tions as to the former partner changed and she denied her partner access
to the child. The birth parent changed her intentions in every case, but
her intention at that point is not controlling. The issue is whether, before
the end of the relationship, she had the intent to create that relationship
with the partner and whether she overtly did so, leading both the child
and others to believe that the partner was in a parental role. Our Court
has noted that the trial court should focus on the parties’ actions and
intentions prior to their estrangement, and may include the time prior
to the child’s birth:

[TThe court’s focus must be on whether the legal par-
ent has voluntarily chosen to create a family unit and to
cede to the third party a sufficiently significant amount
of parental responsibility and decision-making authority
to create a permanent parent-like relationship with his or
her child. The parent’s intentions regarding that relation-
ship are necessarily relevant to that inquiry. By looking at
both the legal parent’s conduct and his or her intentions,
we ensure that the situation is not one in which the third
party has assumed a parent-like status on his or her own
without that being the goal of the legal parent.

We agree with the New Jersey Supreme Court that the
focus must, however, be on the legal parent’s intent dur-
ing the formation and pendency of the parent-child rela-
tionship between the third party and the child. Intentions
after the ending of the relationship between the parties
are not relevant because the right of the legal parent does
not extend to erasing a relationship between her partner
and her child which she voluntarily created and actively
JSostered simply because after the party’s separation she
regretted having done so.

Estroff, 190 N.C. App. at 70-71, 660 S.E.2d at 78-79 (citations, quotation
marks, and brackets omitted) (emphasis added).

Estroff indicates that the actions and intentions during the rela-
tionship of the parties, during the planning of the family, and before
the estrangement carry more weight than those at the end of the
relationship, since the court noted that “[iJntentions after the ending of
the relationship between the parties are not relevant because the right
of the legal parent does not extend to erasing a relationship between
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her partner and her child which she voluntarily created and actively fos-
tered simply because after the party’s separation she regretted having
done so.” Id. at 70-71, 660 S.E.2d at 79 (citation, quotation marks, and
brackets omitted). See also Dawis, 206 N.C. App. at 526, 697 S.E.2d at
477 (“Also, the trial court must consider the intent of the legal parent, in
addition to her conduct.”).

Here, by finding that the parties’ actions and intentions prior to
Raven’s birth were not relevant, the trial court failed to consider all of
the factors which show “intent during the formation and pendency
of the parent-child relationship between the third party and the child.”
Id. at 70, 660 S.E.2d at 79 (citation and quotation marks omitted).
Instead, the trial court focused more on the defendant’s change of inten-
tion upon the ending of the relationship, which is “not relevant because
the right of the legal parent does not extend to erasing a relationship
between her partner and her child which she voluntarily created[.]” Id.
at 70-71, 660 S.E.2d at 79 (citation, quotation marks, and brackets omit-
ted). To the contrary, the facts as to the parties’ planning of Raven’s
birth and clearly stated intentions, particularly in relation to the pro-
cess through Carolina Conceptions and at the hospital, tend to show
the intent to form a family unit, with defendant as a co-parent. Had the
parties separated immediately upon Raven’s birth, these actions prior to
birth would not alone establish standing for defendant’s custody claim,
since defendant and Raven would never have formed a relationship, but
that is not this case. Living together as a family for over a year would
demonstrate a continuing intention, even though defendant’s intentions
later changed.

The trial court also focused on other facts with limited relevance to
the proper legal conclusion. For example, the trial court found that the
parties did not take “steps. . . to make the family unit permanent”:

52. The Plaintiff did not create a permanent parent-like
relationship with the minor child, only a “significant lov-
ing, adult care taker” relationship, not that of a parent.

53. No steps were made by the parties to make the family
unit permanent. The parties were not married in this or
any other state.

Marriage was not an available option for these parties in North
Carolina prior to their relationship ending in October 2014.3 Other states

3. Nor would adoption have been an option. See Boseman, 364 N.C. at 546; 704
S.E.2d at 501 (finding adoption decree void and plaintiff [former same-sex partner of
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recognized same-sex marriages earlier, but marriage of the parties still
would not change the legal relationship between plaintiff and Raven.
Heterosexual couples often marry after one party has had a child from
a previous relationship, but the legal marriage itself does not give the
step-parent any claim to parental rights in relation to the child. See, e.g.,
Moyer v. Moyer, 122 N.C. App. 723, 724-25, 471 S.E.2d 676, 678 (1996)
(“At common law, the relationship between stepparent and stepchild
does not of itself confer any rights or impose any duties upon either
party. In contrast, if a stepfather voluntarily takes the child into his
home or under his care in such a manner that he places himself in loco
parentis to the child, he assumes a parental obligation to support the
child which continues as long as the relationship lasts. . . . However,
the fact that a stepfather is in loco parentis to a minor child during mar-
riage to the child’s mother does not create a legal duty to continue sup-
port of the child after the marriage has been terminated either by death
or divorce.” (Citations omitted)); Duffey v. Duffey, 113 N.C. App. 382,
387, 438 S.E.2d 445, 448-49 (1994) (“If we are to impose the same obliga-
tions and duties on a stepparent, then it is only fair to confer the same
rights and privileges, such as visitation and custody, to a stepparent.
However, to do so would necessarily interfere with a child’s relationship
with his or her noncustodial, natural parent. Clearly this is not what the
legislature intended.”).

And although both same-sex and heterosexual marriages are
intended to be permanent, sometimes they end in divorce, and the
divorce of the partners does not change the legal relationship of
the partners to their children. This Court has rejected the argument
that the legal ability to marry or adopt has “legal significance”:

Likewise, we find immaterial Dwinnell’s arguments that
she and Mason could not marry, and Mason could not
adopt the child under North Carolina law. We cannot
improve on the Pennsylvania Supreme Court’s explana-
tion as to why “the nature of the relationship” has no legal
significance to the issues of custody and visitation: “The
ability to marry the biological parent and the ability to

defendant] not legally recognizable as the minor child’s parent where “[p]laintiff was not
seeking an adoption available under Chapter 48. In her petition for adoption, plaintiff
explained to the adoption court that she sought an adoption decree that would establish
the legal relationship of parent and child with the minor child, but not sever that same
relationship between defendant and the minor child. As we have established, such relief
does not exist under Chapter 48.” (Citations omitted)).



IN THE COURT OF APPEALS 53

MORIGGIA v. CASTELO
[266 N.C. App. 34 (2017)]

adopt the subject child have never been and are not now
Sactors in determining whether the third party assumed
a parental status and discharged parental duties. What
is relevant, however, is the method by which the third
party gained authority to do so.”

Mason, 190 N.C. App. at 218-19, 660 S.E.2d at 64 (citation omitted)
(emphasis omitted) (emphasis added). Likewise, the trial court found
that plaintiff was “not listed as a parent on the child’s Birth Certificate,”
but it would have been impossible in North Carolina for her to have been
listed on the birth certificate when Raven was born in 2013, as same-
sex marriage was not yet recognized. See, e.g., Mason, id. at 211-12, 660
S.E.2d at 60 (“Although Dwinnell’s name was the only name listed as a
parent on the child’s birth certificate, evidence was presented that the
parties mutually desired to include both Mason and Dwinnell on the
birth certificate, but the hospital refused to do so.”).

Here, defendant’s actions before Raven’s birth -- if we assume that
the trial court made its findings based upon clear, cogent, and convincing
evidence -- indicate her intent to create a parental relationship between
Raven and plaintiff. The trial court found that both parties signed a
contract with Carolina Conceptions which states “that any child result-
ing from the procedure will be their legitimate child in all aspects” and
identifies the parties collectively as “Recipient Couple.” The trial court
also found that “[p]rior to the pregnancy, the Defendant intended that
Plaintiff serve as a parent to [Raven].” The court’s order contains numer-
ous other findings noting plaintiff’s bond with Raven and emails and
other correspondence by defendant identifying plaintiff as a mother to
Raven and Trisha as Raven’s sister. Based upon the uncontested find-
ings and assuming that these findings were based upon clear, cogent,
and convincing evidence, the trial court erred in concluding that plaintiff
did not have standing to support her claim for custody. In addition, the
trial court should have considered the facts preceding Raven’s birth in
making its conclusions and should not have relied upon the facts that
the parties were not married, pursued no legal adoption, and did not
list plaintiff as a parent on the birth certificate. We therefore vacate the
order and remand this matter to the trial court for further proceedings
consistent with this opinion.

III. Limitation of time for hearing

[3] Although we have determined that we must vacate and remand the
trial court’s order, we will discuss plaintiff’s remaining issue as it may
be relevant for the trial court’s consideration of the issues on remand.
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Plaintiff argues that the trial court abused its discretion in terminating
plaintiff’s testimony and limiting plaintiff’s evidentiary presentation to
one hour. But plaintiff requested no additional time at the hearing, so
she has waived this argument on appeal. See, e.g., Hoover v. Hoover,
__N.C. App. _, __, 788 S.E.2d 615, 618 (“N.C. R. App. P. Rule 10(a)(1)
(2014) provides in relevant part that in order to preserve an issue
for appellate review, a party must have presented to the trial court
a timely request, objection, or motion, stating the specific grounds for
the ruling the party desired the court to make and must have obtained a
ruling upon the party’s request, objection, or motion. As a general rule,
the failure to raise an alleged error in the trial court waives the right
to raise it for the first time on appeal.” (Citations, quotation marks, and
brackets omitted)), disc. review denied, __ N.C.__, 794 S.E.2d 519 (2016).

At the start of the hearing, both the trial judge and plaintiff’s attor-
ney noted that the court was setting aside two hours for a temporary
custody hearing. No objection was lodged in relation to the time con-
straint. Plaintiff argues on appeal that the trial court ended up doing
much more than determining temporary custody, since the trial court
dismissed the action, but the trial court could not address even tem-
porary custody without first determining whether plaintiff had stand-
ing to pursue a custody claim. Under the local district court rules for a
temporary custody hearing, which defendant filed as a memorandum of
additional authority, Rule 7.3 notes that “[t]emporary custody hearings
shall be limited to two (2) hours. Each party will have up to one (1) hour
to present his or her case, including direct and cross-examination, open-
ing and closing arguments.” The rules also state that additional time may
be requested by parties “[w]ith written notice to the opposing party at
least seven (7) days prior to the scheduled hearing date[.]” Plaintiff did
not request additional time under Rule 7.3. We find the trial court did not
abuse its discretion by limiting plaintiff’s presentation to one hour.

Conclusion

In conclusion, we must vacate the trial court’s order dismissing
plaintiff’s custody complaint for lack of standing. Because the trial
court’s order does not properly address or weigh evidence of events
before Raven’s birth; relies at least in part on matters such as the par-
ties’ failure to marry; and does not indicate that the proper standard
of clear, cogent, and convincing evidence was used, we vacate the trial
court’s order and remand to the court for further proceedings consistent
with this opinion. Specifically, the trial court should enter a new order
addressing the jurisdictional issue containing findings of fact based
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upon clear, cogent and convincing evidence. Depending upon that order,
if the custody claims remain to be determined, the trial court shall allow
the parties to present evidence at another hearing.

VACATED AND REMANDED.
Judges HUNTER, Jr. and DAVIS concur.

RAYMOND CLIFTON PARKER, PLAINTIFF
V.

MICHAEL DeSHERBININ anp wirg, ELIZABETH DESHERBININ, DEFENDANTS

No. COA17-377
Filed 17 October 2017

1. Evidence—findings of fact—construction of fence—property
line—boundary of property—sufficiency of evidence

The trial court erred in a property dispute case by making a
finding of fact that appellant constructed a fence along what he
believed to be the northern boundary line of his property where the
overwhelming non-contradicted evidence indicated appellant con-
structed a fence within the boundary of his property as purportedly
established by a 1982 survey.

2. Evidence—findings of fact—disputed area not mowed—pos-
session of disputed area—concession to open and continuous
possession

The trial court erred in a property dispute case by making a
finding of fact that the disputed area could not be mowed because
it was so overgrown and there was nothing visible to indicate any-
one was in possession of or maintaining the disputed area. Appellees
conceded to appellant’s open and continuous possession of that
portion of the disputed area up to the location of appellant’s chain
link fence.

3. Evidence—conclusions of law—adverse possession—color of
title—unresolved factual issues—metes and bounds description
The trial court erred in a property dispute case by making a
conclusion of law that appellant had not established adverse pos-
session to the south side of the disputed area bounded by the chain
link fence. There remained unresolved factual issues of whether the
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metes-and-bounds description contained in appellant’s deed and the
incorporated reference to a 1982 survey accurately described
the extent of appellant’s property to establish he possessed color
of title to the remaining disputed area.

4. Appeal and Error—preservation of issues—abandoned dur-
ing appellate oral arguments

The Court of Appeals did not address appellant’s asserted claims
for negligence and nuisance in his amended complaint where on
appeal appellant’s counsel abandoned these claims at oral argument.

Appeal by plaintiff from judgment entered 22 September 2016 and
from order entered 1 December 2016 by Judge Mary Ann Tally in New
Hanover County Superior Court. Heard in the Court of Appeals 26
September 2017.

Hodges, Coxe, Potter, & Phillips, LLP, by Bradley A. Coxe, for
Plaintiff-Appellant.

H. Kenneth Stephens, II for Defendant-Appellees.

TYSON, Judge.

Raymond Clifton Parker (“Appellant”) appeals from denial of a
directed verdict made at the close of Appellant’s evidence and renewed at
the close of all evidence dated 29 August 2016, from a judgment entered
on 22 September 2016 in favor of Michael and Elizabeth DeSherbinin
(collectively “Appellees”), and from an order dated 1 December 2016,
denying Appellant’s motion for judgment notwithstanding the verdict, to
amend the judgment and for a new trial. For the following reasons, we
affirm in part, reverse in part the trial court’s judgment, and remand for
further findings of fact.

1. Background

Appellant and Appellees own adjoining tracts of real property
located in New Hanover County, adjacent to the Intracoastal Waterway.
Appellant acquired his property, located at 19 Bridge Rd., from him-
self as trustee of the Grace Pittman Trust by a general warranty deed
dated 21 December 1983. The deed was recorded on 16 January 1984 in
Book 1243, at Page 769, in the New Hanover County Registry.

The Appellees acquired their property, a vacant lot, located at 1450
Edgewater Club Rd., by a warranty deed from John Anderson Overton
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and Holland Ann Overton, dated 16 December 2013 and recorded
17 December 2013 at Book 5788, at Page 1866, in the New Hanover
County Registry. Appellees purchased their property with the intent to
build a residence. The Appellees hired a surveyor, Marc Glenn, to survey
the property and prepare a plat.

Glenn’s survey (the “Glenn survey”) fixed the boundary between
Appellant’s and Appellees’ properties to be approximately 5 feet south
of the line established in a survey completed in 1982 by surveyor
George Losak (the “Losak survey”) and recorded at Map Book 21, at
Page 63, in the New Hanover County Registry. The Glenn survey shows
a chain link fence installed by Appellant to the north of the boundary
line between the parties’ properties. The Glenn survey failed to refer-
ence the prior recorded Losak surveys or show any overlaps in the
surveyed boundary lines.

In the Spring of 2014, Appellant and Appellees met regarding the
boundary line between their properties. Appellant informed Appellees of
an existing issue regarding the location of the boundary line. Appellees
were also made aware, by their seller, prior to their purchase, that a
dispute existed over the boundary line of the two properties. Appellees’
attorney closed on the property as shown in the Glenn survey, certified
title thereto and obtained title insurance thereon.

Appellees filed for a building permit for the residence they intended
to construct at 1450 Edgewater Club Rd. Appellees attached a copy of the
Glenn survey to their building permit application. Appellant complained
and shared the recorded Losak survey with the New Hanover County
planning and zoning office, prior to the issuance of the Appellees’ build-
ing permit being issued, but to no avail.

Appellees continued to build their residence based on their belief the
Glenn survey correctly showed the boundary. Appellant commissioned
yet another survey from Charles Riggs, a registered licensed surveyor
(the “Riggs survey”), while Appellees’ house was under construction.

Appellant filed an initial complaint on 23 June 2015 and an amended
complaint on 7 January 2016. Appellant asserted claims for negligence,
nuisance, declaratory judgment to identify the boundary line, adverse
possession under color of title, and adverse possession under twenty
years of continuous possession. On 4 March 2016, Appellees filed an
answer denying Appellant’s claims and a counterclaim seeking a declar-
atory judgment to identify and establish the boundary line based upon
their Glenn survey.
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On 29 August 2016, the case came to trial. The parties agreed to
waive trial by jury. Appellant moved for a directed verdict at the close
of his evidence and renewed again at the close of all evidence. These
motions were denied.

Among the findings of fact made by the trial court are the following:

7. The Plaintiff’s and Defendants’ properties adjoin each
other with the Defendants’ property lying adjacent to and
to the north of Plaintiff’s property.

8. A map of Edgewater Subdivision recorded in Map
Book 2, at Page 113, is the original map of Edgewater
Subdivision (herein “Edgewater Map”) and created
said subdivision.

9, Plaintiff’s and Defendants’ properties are portions
of Lots 4 and Lot 5 as shown on the map of Edgewater
Subdivision, as recorded in Map Book 2, at Page 113, of
the New Hanover County Registry.

10. The Defendants engaged James B. Blanchard, PLS, a
licensed registered land surveyor to perform a survey of the
parties properties in February, 2016 to establish the divid-
ing line between Lots 4 and 5 of Edgewater Subdivision as
shown on Map Book 2, at Page 113, of the New Hanover
County Registry and then to establish the boundary-line
between the property of the parties.

11. At the trial of this matter, Defendants presented the
testimony of Mr. Blanchard who was tendered to and
accepted by the Court without objection by Plaintiff as an
expert witness in land surveying.

12. That none of the original monuments shown on the
Edgewater Map could be located by Mr. Blanchard.

13. Mr. Blanchard established the dividing line between
Lots 4 and 5 of Edgewater Subdivision as follows:

a. By determining the northern line of Edgewater
Subdivision by determining the southern line of
Avenel Subdivision, the adjoining property to the north
of Edgewater, as shown on a map recorded in Map Book
31, at Page 36 (herein “Avenel Map”) and a map recorded
in Map Book 7, at Page 14, both in the New Hanover
County Registry.
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b. That concrete monuments evidencing the southern line
of Avenel and the northern line of Edgewater are shown
on the Avenel Map and were located by Mr. Blanchard.

c. Mr. Blanchard established a line southwardly and per-
pendicular to the northern line of Edgewater Subdivision
and along the eastern right of way of Final Landing Lane,
as shown on the Edgewater Map, for the distance shown
on the Edgewater Subdivision Map required to reach the
dividing line between Lots 4 and 5 all as shown on the
Edgewater Map.

d. Mr. Blanchard located the northern line of the tract
adjoining Edgewater Subdivision on the south, i.e. the
southern line of Edgewater Subdivision, as shown on
a map recorded in Map Book 11, at Page 17, of the New
Hanover County Registry.

e. Mr. Blanchard found monuments confirming his deter-
mination of the southern line of Edgewater Subdivision as
shown on the original Edgewater Map.

f. That the Edgewater Map showed a fence running
along the northern line of Edgewater Subdivision and that
Mr. Blanchard, during the performance of his field work,
located remnants of a wire fence running along the line
which he determined to be the northern line of Edgewater.

14. The Defendants introduced a map by Mr. Blanchard
dated July 9, 2016 (Defendants’ Exhibit 21, herein the
“Blanchard Map”), showing the findings of his survey and
illustrating his testimony and opinions as to the location
of the boundary-line between Lots 4 and 5 of Edgewater
Subdivision, as well as the boundary-line between the
Defendants’ tract to the north described in Deed Book
5788, at Page 1866, of the New Hanover County Registry,
and Plaintiff’s tract to the south described in Deed Book
1243, at Page 769, of the New Hanover County Registry.

15. George Losak, registered land surveyor, prepared a
map for “The William Lyon Company” dated December
30, 1982, recorded in February 10, 1983 and in Map Book
21, at Page 63, of the New Hanover County Registry (the
“Losak Survey”) showing or purporting to show the prop-
erty later purchased by Plaintiff.
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16. In August 1983, Mr. Losak prepared a second map
of the property for “The Grace Pittman Trust” which
was recorded on September 7, 1983 in Map Book 22, at
Page 20, of the New Hanover County Registry. The pur-
pose of this map was to correct errors contained in the
Losak Survey.

17. Plaintiff’s deed dated December 21, 1983 and
recorded on January 16, 1984 referred to the Losak
Survey, recorded in Map Book 21, at Page 63, of the New
Hanover County Registry.

18. The Losak Survey referred to hereinabove depicts
pipes and monuments which Mr. Losak ignored in deter-
mining the boundary-line between the subject properties.

19. The Court finds Mr. Blanchard’s testimony to be cred-
ible and correct as to the location of the boundary-line
between the Plaintiff’s and Defendants’ properties.

20. The true location of the boundary-line between
Plaintiff’s property and Defendants’ property is shown on
the Blanchard Map dated July 9, 2016 which describes the
dividing line between the parties’ properties as follows:

21. Defendants purchased their property, also known as
1450 Edgewater Club Road, in December of 2013.

22. At the time the Defendants purchased their property
the Plaintiff and Defendants’ predecessor in title were
engaged in a dispute with regard to the boundary-line
between the parties’ tracts.

24. The Defendants hired Polaris Surveying, LLC and Marc
Glenn, PLS to survey the property and prepare a boundary
survey, a site plan, and topographical survey.

25. Marc Glenn determined the boundary-line to be as
shown on his map recorded in Map Book 58, at Page 363,
of the New Hanover County Registry, which is substan-
tially where Mr. Blanchard locates the boundary-line.
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30. After closing on their property the Defendants had a
chance meeting with the Plaintiff on site on or about April
or May of 2014 while they were meeting with a contractor
during the design phase of their home.

31. During this chance meeting Plaintiff raised the bound-
ary-line issue and told Defendants about the Losak Survey
and the monuments Losak found, but he did not show
any of the monuments to the Defendants nor did he point
them out.

32. In October 2014, after hiring several surveyors and
attempting to hire several other surveyors Plaintiff hired
Charles Riggs to survey his property and to confirm the
description contained on the Losak Surveys.

33. At the time Plaintiff hired Mr. Riggs the Defendants
house was approximately forty percent (40%) complete.

34. Charles Riggs provided the Plaintiff with a survey
reflecting his findings on January 30, 2015.

35. The Defendants first saw the Riggs Survey in 2015
when their house was approximately seventy percent
(70%) complete.

36. The New Hanover County zoning ordinance requires a
minimum side set back of fifteen feet (15”) for structures
built on Defendants’ property.

37. In 1985, the Plaintiff constructed a fence along what he
believed to be the northern-boundary line of his property
and the southern boundary-line of Defendants’ property.
This area is hereto referred to [as] the “Disputed Area”.

38. After 2005, Plaintiff would occasionally reach through
the fence or lean over the fence to trim vines growing on
the property to the north of the fence, the property now
owned by Defendants.

39. The [D]isputed [A]rea could not be mowed because
it was so overgrown. There was nothing visible to indi-
cate anyone was in possession of or maintaining the
Disputed Area.
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The trial court also made the following relevant conclusions of law:

2. Plaintiff’s and Defendants’ chains of title and vesting
deeds both establish that the dividing line between the
property, i.e. their common boundary, is the dividing line
between tracts 4 and 5 of Edgewater Subdivision as shown
on the map of said subdivision recorded in Map Book 2, at
Page 113, of the New Hanover County Registry or can only
be determined by locating the line between Lots 4 and 5 of
Edgewater Subdivision.

3. That the true boundary-line between Plaintiff and
Defendants is as shown on the Blanchard Map referred
to in the findings of fact and further more particularly
described as follows:

4. That the Defendants were not negligent in purchas-
ing their property or in proceeding with the construction
of their residence on their property.

5. That the construction and location of Defendants’
home does not violate the fifteen foot (15) minimum
side set back requirement of the New Hanover County
zoning ordinance.

6. That the actions of the Defendants did not constitute
a substantial interference with the Plaintiff’s use of his
property and were not unreasonable and therefore do not
constitute a nuisance.

7. That Plaintiff’s possession, if any, of any portion of the
[Dlisputed [A]rea was not open, notorious, or continuous
and therefore [does] not constitute adverse possession
either with or without color of title.

On 22 September 2016, the trial court found in favor of Appellees on
all of Appellant’s claims and entered judgment. Appellant filed a motion
for judgment notwithstanding the verdict, a motion to amend the judg-
ment, and a motion for a new trial which were all denied by the trial
court on 1 December 2016. Appellant timely filed an amended notice of
appeal on 30 December 2016.

II. Statement of Jurisdiction

Jurisdiction lies in this Court from a final judgment of the superior
court pursuant to N.C. Gen. Stat. § 7A-27(b) (2015).



IN THE COURT OF APPEALS 63

PARKER v. DESHERBININ
(256 N.C. App. 55 (2017)]

III. Standard of Review

Where trial is other than by jury, “[t]he trial judge acts as both judge
and jury and considers and weighs all the competent evidence before
him. If different inferences may be drawn from the evidence, the trial
judge determines which inferences shall be drawn and which shall be
rejected.” In re Estate of Trogdon, 330 N.C. 143, 147-48, 409 S.E.2d 897,
900 (1991) (emphasis and citation omitted).

In a bench trial in which the superior court sits without a
jury, the standard of review is whether there was compe-
tent evidence to support the trial court’s findings of fact
and whether its conclusions of law were proper in light
of such facts. Findings of fact by the trial court in a non-
jury trial are conclusive on appeal if there is evidence to
support those findings. A trial court’s conclusions of law,
however, are reviewable de novo.

Hanson v. Legasus of North Carolina, LLC, 205 N.C. App. 296, 299, 695
S.E.2d 499, 501 (2010) (citation omitted).

IV. Analysis

Appellant argues several of the trial court’s findings of fact are
unsupported by competent evidence, and several of the trial court’s con-
clusions of law are not supported and improper in light of the relevant
findings of facts and law. We address the disputed findings of fact and
conclusions of law in turn.

A. Finding of Fact 37

[1] Appellant argues no competent evidence supports the trial court’s
finding of fact 37 that “in 1985, the [Appellant] constructed a fence along
what he believed to be the northern-boundary line of his property and
the southern boundary-line of [Appellees’] property.” (Emphasis sup-
plied.). Appellees do not contest Appellant’s assertion and testimony
that the chain link fence was not placed on what Appellant considered
to be the boundary line of the subject properties.

After reviewing the record and stipulations of counsel at oral
argument, we hold that no evidence supports the trial court’s finding
of fact 37 that “Appellant constructed a fence along what he believed
to be the northern-boundary line of his property.” The overwhelming,
non-contradicted evidence indicates Appellant constructed a fence
within the boundary of his property as purportedly established by the
Losak survey.
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Appellant testified at trial that when he purchased the property at
19 Bridge Rd., a low fence referred to as the “neighbor’s fence” was
inside the boundary line on the Losak survey. The Losak survey indi-
cates the “neighbor’s fence” was one to five feet south of the boundary
line purportedly established by the Losak survey.

Appellant testified that sometime in 1984 or 1985, he constructed a
chain link fence adjacent to the “neighbor’s fence” as indicated on the
Losak survey. Appellant stated he did not put the chain link fence on
what he believed to be the property line, because dogwood trees and
vegetation existed along the purported property line. Appellant stated
he wanted enough space to remain between the purported property
line and the chain link fence to prevent the neighbors from damaging
the fence.

Appellant additionally testified the chain link fence had not been
moved since it was constructed in 1984 or 1985. Appellant submitted a
photograph labeled Plaintiff’s Exhibit 25.20 which showed the chain link
fence as it was located in the mid-1980’s and in the present day.

Appellant’s expert, Charles Riggs, produced a survey which shows
the Losak survey line claimed by Appellant and the Blanchard survey
line claimed by Appellees, and determined by the trial court to be the
boundary line. The Riggs survey indicates the chain link fence was
located between the disputed survey lines.

Also submitted into evidence was a5 December 2013 email from Holly
Overton, Appellees’ predecessor-in-title to 1450 Edgewater Club Rd., to
Nicole Valentine, the buyer’s agent for Appellees, which discusses the
location of the chain link fence. In her email, Ms. Overton mentioned
the Losak survey line and the Blanchard survey line and stated the chain
link fence “is located in the middle of the two property lines mapped.”

As Appellant accurately argues, no testimony or other evidence sup-
ports the trial court’s finding of fact 37 that “in 1985, the [Appellant]
constructed a fence along what he believed to be the northern-boundary
line of his property and the southern boundary-line of [Appellees’] prop-
erty.” Appellees’ only argument against Appellant on this point is that
because “Appellant never located the chain link fence on the ground it is
impossible to locate the fence with any more precision.”

However, counsel agree the chain link fence is “known and visible”
and is in the same location it was in when Appellant first built it in 1984
or 1985. Furthermore, no evidence was presented at trial to contradict the
location of the chain link fence as surveyed by Appellant’s surveyor, Riggs.
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No competent evidence supports the trial court’s finding of fact 37.
B. Finding of Fact 39

[2] Appellant argues insufficient evidence supports the trial court’s find-
ing of fact 39: “The [D]isputed [A]rea could not be mowed because it
was so overgrown. There was nothing visible to indicate anyone was
in possession of or maintaining the Disputed Area.” Appellees concede
competent evidence was presented of Appellant’s open and continuous
possession of that portion of the Disputed Area up to the location of
Appellant’s chain link fence.

Appellant produced photographs, admitted into evidence, which
tend to show the condition of the property as maintained by Appellant
since he first acquired it in 1983. Appellant’s unchallenged photographs
depict a maintained and cleared lawn, with storage and buildings estab-
lished along the fence line.

An email from Holly Overton, the Appellees’ predecessor-in-title
to 1450 Edgewater Club Rd., to Nicole Valentine, the Appellees’ agent,
stated Appellant would trim bushes along the chain link fence in the
Disputed Area and store his equipment. Appellees presented no evi-
dence to dispute Appellant’s continued maintenance of the property in
the portion of the Disputed Area south of the chain link fence.

The trial court’s finding of fact 39 is not supported by competent
evidence, to the extent it expresses the Disputed Area “could not be
mowed because it was so overgrown. There was nothing visible to indi-
cate anyone was in possession of or maintaining the Disputed Area”.

C. Conclusion of Law 7

[3] Appellant argues the trial court’s conclusion of law 7 is in error
based upon the law of adverse possession and the unsupported findings
of fact that he did not use, maintain, and possess the Disputed Area on
his property’s side of the chain link fence.

Conclusion of law 7 states: “That Plaintiff’s possession, if any, of any
portion of the [D]isputed [A]rea was not open, notorious, or continuous
and therefore [does] not constitute adverse possession either with or
without color of title.”

1. Adverse Possession for Twenty Years

In North Carolina, ‘[t]o acquire title to land by adverse possession,
the claimant must show actual, open, hostile, exclusive, and continu-
ous possession of the land claimed for the prescriptive period[.]’ ” Jones
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v. Miles, 189 N.C. App. 289, 292, 658 S.E.2d 23, 26 (2008) (citation omit-
ted); Federal Paper Board Co. v. Hartsfield, 87 N.C. App. 667, 671, 362
S.E.2d 169, 171 (1987) (holding that “[t]itle to land may be acquired by
adverse possession when there is actual, open, notorious, exclusive,
continuous and hostile occupation and possession of the land of another
under claim of right or color of title for the entire period required by the
statute.”) (internal quotation marks and citation omitted).

Adverse possession of privately owned property without color of
title must be maintained for twenty years in order for the claimant to
acquire title to the land. N.C. Gen. Stat. § 1-40 (2015).

Presuming, arguendo, the trial court was correct in determining
the Blanchard survey line was the correct boundary line between the
parties’ properties of Lots 4 and 5, uncontradicted evidence proves
Appellant’s actual occupation and continuous use of the property on the
southern half of the Disputed Area since he acquired 19 Bridge Rd. in
the early 1980s.

Appellant’s installation of the chain link fence and his admitted
maintenance of the area around and inside it since he established the
fence in 1984 or 1985 shows his actual, open, notorious, exclusive and
hostile use of property located on the south side of the chain link fence
in the Disputed Area to support his claim for adverse possession under
the requisite twenty year possession period. See Blue v. Brown, 178 N.C.
334, 337, 100 S.E. 518, 519 (1919) (holding a fence, maintained for many
years, a hedgerow and possession for 30 or 40 years justified verdict
for adverse possession); Brittain v. Correll, 77 N.C. App. 572, 575, 335
S.E.2d 513, 515 (1985) (holding a fence and other outbuildings showed
claimants were asserting exclusive right over the disputed property);
Snoverv. Grabenstein, 106 N.C. App. 453, 459, 417 S.E.2d 284, 287 (1992)
(holding that fence in place for more than fifty years such that the pos-
session exercised by parties on either side of it was open, notorious and
continuous so as to constitute adverse possession).

Appellees presented no evidence that they, or their predecessors-
in-title, disputed or gave permission to Appellant to erect his chain link
fence in the Disputed Area, until they sent a letter to Appellant in 2014,
more than thirty years after Appellant built the fence. Appellees pre-
sented no evidence that anyone, other than Appellant, claimed, used,
or maintained the area on the south side of the chain link fence after
Appellant acquired 19 Bridge Rd. in 1983.

The uncontradicted evidence shows Appellant’s actual, open, noto-
rious, exclusive, continuous and hostile occupation and possession of
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the area on the south side of the chain link fence within the Disputed
Area for the statutory period. See Federal Paper Board, 87 N.C. App. at
671, 362 S.E.2d at 171.

Appellees’ counsel conceded at oral argument before this Court that
Appellant’s uncontradicted evidence established adverse possession
to the portion of the Disputed Area on the south side of the chain link
fence. The trial court erred, as a matter of law, in concluding Appellant
had not established adverse possession to the south side of the Disputed
Area bounded by the chain link fence.

2. Color of Title

Appellant argues he is entitled to the entire Disputed Area on the
north and south side of the chain link fence through adverse possession
under color of title.

Appellant asserts the deed under which he acquired title to 19 Bridge
Rd. establishes color of title so that he is entitled to the area of property
located north of the chain link fence in the Disputed Area by adverse
possession under color of title. By statute, when the claimant’s posses-
sion is maintained under an instrument that constitutes “color of title,”
the prescriptive period is reduced from twenty to seven years. N.C. Gen.
Stat. § 1-38(a) (2015).

Appellees argue Appellant’s adverse possession under color of title
claim fails, as a matter of law, because the Losak survey referenced in
Appellant’s deed stated an incorrect boundary line.

Our Supreme Court has held:

A deed offered as color of title is such only for the land
designated and described in it. Norman v. Williams, 241
N.C. 732, 86 S.E.2d 593; Locklear v. Oxendine, 233 N.C.
710, 65 S.E.2d 673; Barfield v. Hill, 163 N.C. 262, 79 S.E.
677. “A deed cannot be color of title to land in general, but
must attach to some particular tract.” Barker v. Southern
Railway, 125 N.C. 596, 34 S.E. 701. To constitute color
of title a deed must contain a description identifying the
land or referring to something that will identify it with
certainty. Carrow v. Dawis, 248 N.C. 740, 105 S.E.2d 60;
Powell v. Mills, 237 N.C. 582, 75 S.E.2d 759.

When a party introduces a deed in evidence which he
intends to use as color of title, he must, in order to give
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legal efficacy to his possession, prove that the boundaries
described in the deed cover the land in dispute. Smith
0. Fite, 92 N.C. 319. He must not only offer the deed upon
which he relies for color of title, he must by proof fit the
description in the deed to the land it covers-in accordance
with appropriate law relating to course and distance,
and natural objects and other monuments called for in
the deed. Wachovia Bank & Trust Co. v. Miller, 243 N.C.
1, 89 S.E.2d 765; Skipper v. Yow, 238 N.C. 659, 78 S.E.2d
600; Williams v. Robertson, 235 N.C. 478, 70 S.E.2d 692;
Locklear v. Oxendine, supra; Smith v. Benson, 227 N.C.
56,40 S.E.2d 451.

McDaris v. “T” Corp., 265 N.C. 298, 300-01, 144 S.E.2d 59, 61 (1965)
(emphasis supplied).

A plaintiff’s burden at trial is also well established:

[I[n order to present a prima facie case [of adverse pos-
session], [a plaintiff] must . . . show that the disputed tract
lies within the boundaries of their property. See Cutts
v. Casey, 271 N.C. 165, 167, 155 S.E.2d 519, 521 (1967);
Batson v. Bell, 249 N.C. 718, 719, 107 S.E.2d 562, 563
(1959). Plaintiffs thus bear the burden of establishing the
on-the-ground location of the boundary lines which they
claim. Virginia Electric and Power Co. v. Tillett, 80 N.C.
App. 383, 391, 343 S.E.2d 188, 194, disc. review denied,
317 N.C. 715, 347 S.E.2d 457 (1986). If they introduce
deeds into evidence as proof of title, they must “locate the
land by fitting the description in the deeds to the earth’s
surface.” Andrews v. Bruton, 242 N.C. 93, 96, 86 S.E.2d
786, 788 (1955).

Chappell v. Donnelly, 113 N.C. App. 626, 629, 439 S.E.2d 802, 805 (1994).

The evidence shows Appellant acquired title to 19 Bridge Rd. pur-
suant to a recorded deed in 1983. Appellant’s deed contains a metes-
and-bounds description, and refers and incorporates into the deed the
recorded survey prepared by George Losak. See Collins v. Land Co.,
128 N.C. 563, 565, 39 S.E. 21, 22 (1901) (“[A] map or plat, referred to in a
deed, becomes a part of the deed as if it were written therein[.]”).

The trial court’s conclusion of law 7 is not supported by the trial
court’s findings of fact and is in error as a matter of law, to the extent it
states Appellant has not established adverse possession of the Disputed
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Area south of the chain link fence. See Hanson, 205 N.C. App. at 299, 695
S.E.2d at 499 (citation omitted). There remain unresolved factual issues
of whether the metes-and-bounds description contained in Appellant’s
deed and the incorporated reference to the Losak survey accurately
describe the extent of Appellant’s property.

Even though the trial court found the Blanchard survey accurately
shows the true boundary line between the Appellant and Appellees’
properties, the court made no findings regarding whether Appellant had
shown the on-the-ground boundary lines described in his deed and
depicted in the Losak survey referenced therein. To determine whether
Appellant has adversely possessed the remaining portion of the Disputed
Area under color of title, it is necessary for the trial court to make find-
ings of fact regarding whether Appellant can fit the description of the
deed and survey under which he claims color of title to the portion of
the Disputed Area north of his chain link fence. Andrews, 242 N.C. at
96, 86 S.E.2d at 788.

We reverse and remand this matter to the trial court to determine
whether the deed and survey under which Appellant acquired title suf-
ficiently describes the remaining portion of the Disputed Area.

3. Lappage

Appellant argues this case involves an issue regarding the par-
ties presenting overlapping claims of ownership to the Disputed Area,
known as a “lappage.”

In a case of “lappage,” a dispute between property owners where
their respective titles purport to grant ownership to and over an overlap-
ping area, the adverse claimant is not required to show actual posses-
sion of the entire area under lappage:

It is thoroughly established law that when a person having
color of title to a particular tract of land, which the written
instrument, that is color of title, describes by known and
visible lines and boundaries, enters into and adversely
holds a part of such tract under the authority ostensibly
given him by such instrument asserting ownership of
the whole, his ensuing possession is not limited to the
portion of the tract as to which there has been an entry or
actual possession, but is commensurate with the limits
of the tract to which the instrument purports to give
him title, provided that at the inception, and during the
continuance of the possession, there has been no adverse
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possession of the tract in whole or in part by another: and in
this State such possession, if exclusive, open, continuous
and adverse for seven consecutive years, the title being
out of the State, will ripen into an unimpeachable title
to the whole, provided there has been and is no adverse
possession of the tract in whole or in part during such
seven consecutive years by another.

Wachovia Bank & Tr. Co. v. Miller, 243 N.C. 1, 6, 89 S.E.2d 765, 769
(1955) (emphasis supplied) (citations omitted).

If on remand, the trial court determines the Appellant’s metes-and-
bounds deed description and incorporated reference to the Losak sur-
vey contained in Appellant’s deed can be located upon the ground and is
sufficient to establish Defendant possessed color of title to the remain-
ing Disputed Area, Defendant will be entitled to quiet title to the entirety
of the Disputed Area, based on his undisputed adverse possession for
twenty years of that portion of the Disputed Area south of the chain link
fence. See id.

D. Nuisance and Negligence Claims

[4] Appellant asserted claims for negligence and nuisance in his
amended complaint. On appeal, Appellant’s counsel abandoned these
claims at oral argument. Therefore, we decline to address the parties’
arguments regarding these claims. Those portions of the trial court’s
judgment relating to negligence and nuisance are affirmed.

V. Conclusion

A review of the record evidence and the testimony presented at trial
and stipulations of counsel on appeal, shows some of the findings of fact
made by the trial court are not supported by any competent, substantial
evidence. The trial court’s conclusion that Appellant was not entitled to
the portion on the south side of the chain link fence within the Disputed
Area by virtue of adverse possession for twenty years is error as a mat-
ter of law.

Unresolved factual issues remain regarding whether Appellant’s
deed and the recorded Losak survey referenced and incorporated
therein provide color of title to the entirety of the Disputed Area, requir-
ing remand to the trial court for further findings of fact. Conclusion of
law 7 is reversed and the matter remanded to the trial court to make
additional findings of fact and conclusions of law with regard to
Appellant’s claim of adverse possession by color of title, and to enter
judgment accordingly.
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We remand this case with instructions to the trial court to enter
judgment to quiet title and award Appellant ownership to the portion
of the Disputed Area on the south side of Appellant’s chain link fence. If
the physical location of the chain link fence is not otherwise sufficiently
located, the trial court is to direct James Blanchard, P.L.S. or another
licensed surveyor, to physically locate, fit and describe the location of
Appellant’s chain link fence. The expense of said survey shall be taxed
as court costs.

On remand, Appellant bears the burden of establishing that the
boundaries described in his deed and the incorporated Losak survey,
through which he acquired title to 19 Beach Rd., describe the portion of
the Disputed Area north of the chain link fence. See McDaris, 265 N.C.
at 300-01, 144 S.E.2d at 61 (citation omitted).

If the trial court finds and concludes that Appellant meets this bur-
den, the trial court is to also enter judgment quieting title and awarding
Appellant ownership of that portion of the Disputed Area north of the
chain link fence and to the entire Disputed Area. See Wachovia Bank,
243 N.C. at 6, 89 S.E.2d at 769.

The decision of the trial court is affirmed in part, reversed in part
and the case is remanded for further findings as noted herein. It is
so ordered.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
Judges BRYANT and INMAN concur.
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NICHOLAS A. RIDDLE, PLAINTIFF
V.

BUNCOMBE COUNTY BOARD OF EDUCATION; JAMES BEATTY, IN His INDIVIDUAL
CAPACITY, AND IN HIS OFFICIAL CAPACITY WITH THE BUNCOMBE COUNTY BOARD OF EDUCATION; AND
RODERICK BROWN;, JR., N His INDIVIDUAL CAPACITY, AND IN HIS OFFICIAL CAPACITY WITH THE

BuncomBE CouNTY BOARD OF EDUCATION, DEFENDANTS

No. COA16-1155
Filed 17 October 2017

Emotional Distress—negligent infliction of emotional distress
—motion to dismiss—temporary fright—reasonable foreseeability

The trial court did not err by dismissing under N.C.G.S. § 1A-1,
Rule 12(b)(6) plaintiff’s negligent infliction of emotional distress
claims as a proximate result of defendants’ allegedly negligent acts
which led to the death of plaintiff’s high school football teammate
and friend. Allegations of “temporary fright” were insufficient to
satisfy the element of severe emotional distress, and plaintiff’s alle-
gations were also insufficient to establish the reasonable foresee-
ability of his severe emotional distress under the Ruark factors.

Appeal by plaintiff from order entered 19 May 2016 by Judge Gary
Gavenus in Buncombe County Superior Court. Heard in the Court of
Appeals 19 April 2017.

Charles G. Monnett II1I & Associates, by Randall J. Phillips, for
plaintiff-appellant.

York Williams, L.L.P,, by Gregory C. York and Jared A. Johnson,
Jor defendant-appellees.

Ball Barden & Cury, PA., by Alexandra Cury, for defendant-appel-
lee Roderick Brown, Jr., in his individual capacity.

CALABRIA, Judge.

Nicholas A. Riddle (“plaintiff”) appeals from the trial court’s order
dismissing his action pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6)
(2015). Plaintiff alleged negligent infliction of emotional distress claims
against the Buncombe County Board of Education (“BCBE”); James
Beatty (“Beatty”), individually and in his official capacity with the
BCBE; and Roderick Brown, Jr. (“Brown”), individually and in his offi-
cial capacity with the BCBE (collectively, “defendants”). On appeal, the
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issue is whether it was reasonably foreseeable that plaintiff would suffer
severe emotional distress as a proximate result of defendants’ allegedly
negligent acts, which led to the death of plaintiff’s teammate and friend,
Donald Boyer Crotty (“Crotty”). After careful review, we hold that plain-
tiff’s injury was not reasonably foreseeable. Therefore, we affirm the
trial court’s order dismissing plaintiff’s action.

1. Background

As plaintiff’s claims were dismissed pretrial pursuant to N.C. Gen.
Stat. § 1A-1, Rule 12(b)(6), “the facts set forth herein are taken from the
allegations of the complaint, which must be taken as true at this point.”
Johnson v. Ruark Obstetrics & Gynecology Assocs., PA., 327 N.C. 283,
286, 395 S.E.2d 85, 87, reh’g denied, 327 N.C. 644, 399 S.E.2d 133 (1990).

In July 2011, Beatty was a teacher and the varsity football coach
at T.C. Roberson High School (“T.C. Roberson”) in Buncombe County,
North Carolina. Plaintiff and Brown were members of the football
team. T.C. Roberson football players had access to various equipment,
including a John Deere motorized vehicle (“the John Deere”) that was
routinely used to move items during and after practice. Beatty autho-
rized the team’s use of the John Deere, notwithstanding the fact that all
players were minors and that none of BCBE’s representatives had ever
trained or instructed them regarding the vehicle’s safe operation.

According to the complaint, on 11 July 2011, plaintiff, Brown, and
other members of the team were scrimmaging and participating in drills
on the T.C. Roberson football field. Beatty instructed Brown to use the
John Deere to transport large Gatorade coolers across the field from
an area near the 50-yard line. Brown, traveling at an unsafe and exces-
sive rate of speed, drove the John Deere across the field as plaintiff,
Crotty, and several players walked toward him. When they realized that
Brown was driving directly at them, the players moved to avoid the John
Deere. However, Brown simultaneously turned the steering wheel to the
right and collided with Crotty, entrapping him with the front hood of
the vehicle. Crotty’s head struck the asphalt running track, and the John
Deere’s right tires traveled over his body and head. Crotty immediately
displayed signs of brain injury and was only partially responsive as wit-
nesses tended to him.

On 11 February 2016, plaintiff filed the instant action in Buncombe
County Superior Court.! Plaintiff alleged, inter alia, that Beatty and

1. Plaintiff also filed a separate cause of action against BCBE alleging violations
of his constitutional rights. Plaintiff voluntarily dismissed the constitutional claim at the
hearing on defendants’ motion to dismiss on 9 May 2016.
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Brown committed negligent acts that proximately and foreseeably
caused plaintiff to suffer severe emotional distress, and that all defen-
dants were jointly and severally liable for plaintiff’s injury.2 On 1 April
2016, defendants filed an answer denying negligence and asserting vari-
ous affirmative defenses. Defendants’ answer also included a motion to
dismiss for failure to state a claim upon which relief could be granted,
pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6). Following a hearing,
the trial court granted defendants’ motion to dismiss. Plaintiff appeals.

II. Analysis

Plaintiff argues that the trial court erroneously granted defendants’
motion to dismiss because he sufficiently alleged claims for negligent
infliction of emotional distress arising out of concern for (1) himself and
(2) his teammate and friend, Crotty. We disagree.

A Rule 12(b)(6) motion to dismiss “tests the legal sufficiency of the
complaint. In ruling on the motion the allegations of the complaint must
be viewed as admitted, and on that basis the court must determine as a
matter of law whether the allegations state a claim for which relief may
be granted.” Stanback v. Stanback, 297 N.C. 181, 185, 2564 S.E.2d 611,
615 (1979) (citations omitted). On appeal, “[t]his Court must conduct a
de novo review of the pleadings to determine their legal sufficiency and
to determine whether the trial court’s ruling on the motion to dismiss
was correct.” Leary v. N.C. Forest Prods., Inc., 157 N.C. App. 396, 400,
580 S.E.2d 1, 4, aff’d per curiam, 357 N.C. 567, 597 S.E.2d 673 (2003).

“An action for the negligent infliction of emotional distress may arise
from a concern for one’s own welfare, or concern for another’s.” Robblee
v. Budd Servs., Inc., 136 N.C. App. 793, 795, 525 S.E.2d 847, 849, disc.
review denied, 352 N.C. 676, 545 S.E.2d 228 (2000). To state a claim for
negligent infliction of emotional distress, the plaintiff must allege that:
“(1) the defendant negligently engaged in conduct, (2) it was reasonably
foreseeable that such conduct would cause the plaintiff severe emo-
tional distress, and (3) the conduct did in fact cause the plaintiff severe
emotional distress.” Sorrells v. M.Y.B. Hosp. Ventures of Asheville,
334 N.C. 669, 672, 435 S.E.2d 320, 321-22 (1993) (citation and internal
ellipsis omitted).

The term “severe emotional distress” means “an emotional or mental
disorder, such as, for example, neurosis, psychosis, chronic depression,

2. In addition to negligent infliction of emotional distress, plaintiff’s complaint
also asserted a claim for “uninsured and/or underinsured motorist coverages.” However,
because plaintiff’s appellate brief does not address this claim, we will not discuss it further
on appeal.
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phobia, or any other type of severe and disabling emotional or mental
condition which may be generally recognized and diagnosed by profes-
sionals trained to do so.” Id. at 672, 435 S.E.2d at 322. While no physical
injury is required, Ruark, 327 N.C. at 304, 395 S.E.2d at 97, North Carolina
courts have consistently reiterated that the plaintiff’s emotional distress
must be severe in order to recover under this tort. See id. (explaining
that “mere temporary fright, disappointment or regret will not suffice”);
see also Pierce v. All. Grp., Inc., 219 N.C. App. 19, 32, 724 S.E.2d 568,
577 (affirming the trial court’s 12(b)(6) dismissal of the plaintiff’s claim
where the sole allegation of emotional distress was “serious on and off
the job stress, severely affecting his relationship with his wife and fam-
ily members”), disc. review denied, 366 N.C. 235, 731 S.E.2d 413 (2012).

Moreover, absent reasonable foreseeability, the defendant will
not be liable for the plaintiff’s severe emotional distress. See Gardner
v. Gardner, 334 N.C. 662, 667, 435 S.E.2d 324, 328 (1993) (stating that
“[p]art of living involves some unhappy and disagreeable emotions with
which we must cope without recovery of damages”). Accordingly, where
the defendant’s conduct would not cause injury to a person of normal
sensitivity, “proof of knowledge by the defendant of the plaintiff’s pecu-
liar susceptibility to emotional distress is required . . ..” Wrenn v. Byrd,
120 N.C. App. 761, 767, 464 S.E.2d 89, 93 (1995) (construing Gardner,
334 N.C. at 667, 435 S.E.2d at 328 (additional citations omitted)), disc.
review denied, 342 N.C. 666, 467 S.E.2d 738 (1996).

“Questions of foreseeability and proximate cause must be deter-
mined under all the facts presented, and should be resolved on a case-
by-case basis by the trial court and, where appropriate, by a jury.” Ruark,
327 N.C. at 305, 395 S.E.2d at 98. “[T]he trial judge is required to dismiss
the claim as a matter of law upon a determination that the injury is too
remote.” Wrenn, 120 N.C. App. at 765, 464 S.E.2d at 92. In actions aris-
ing from concern for another’s welfare—frequently called “bystander
claims”—factors bearing on foreseeability include “the plaintiff’s prox-
imity to the negligent act, the relationship between the plaintiff and the
other person for whose welfare the plaintiff is concerned, and whether
the plaintiff personally observed the negligent act.” Ruark, 327 N.C.
at 305, 395 S.E.2d at 98. However, these are not “mechanistic require-
ments,” and “[t]he presence or absence of such factors simply is not
determinative in all cases.” Sorrells, 334 N.C. at 672, 435 S.E.2d at 322.

Here, as in many negligent infliction of emotional distress cases, the
dispositive issue is foreseeability. At the hearing on 9 May 2016, the trial
court granted defendants’ motion to dismiss after finding no “reason-
able foreseeability . . . that would lead to the plaintiff’s alleged severe
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emotional distress.” The following paragraphs of plaintiff’s complaint
address the foreseeability of his injury:

25. As Defendant Brown approached the players who were
walking and then struck Donald Crotty, Plaintiff Nicholas
A. Riddle narrowly avoided being struck by the John
Deere while still in close proximity to Donald Crotty, and
experienced fear, terror and severe emotional distress for
his own safety and the safety of the other football players.

27. Plaintiff witnessed the injuries to Crotty from being
struck by [the] John Deere vehicle, experienced severe
emotional distress at that time, and the Plaintiff has in fact
since continued to suffer since the event from the type
of severe emotional distress recognized and diagnosed
by professionals trained to do so, and has required care,
treatment, therapy and medications from medical and
mental healthcare providers as a proximate result thereof.

28. Plaintiff and Donald Crotty were both personally
known to Defendants Beatty and Brown as fellow team-
mates and friends; Plaintiff was physically present in the
immediately [sic] vicinity of, and contemporaneously
observed, Defendants’ negligent acts and the resulting
injuries to Donald Crotty; and, Defendants Beatty and
Brown knew or reasonably should have foreseen that
their negligence and resulting injury to Donald Crotty
would cause . . . the severe emotional distress suffered by
Plaintiff Nicholas A. Riddle, and that Plaintiff would be
susceptible thereto.

Taking these allegations as true, we first address plaintiff’s claim
arising from concern for himself. The sole allegation that could argu-
ably support such a claim is in paragraph 25, in which plaintiff states
he “narrowly avoided being struck by the John Deere while still in close
proximity to Donald Crotty, and experienced fear, terror and severe
emotional distress for his own safety . . . .” However, allegations of
“temporary fright” are insufficient to satisfy the element of severe emo-
tional distress. Ruark, 327 N.C. at 304, 395 S.E.2d at 97. While plain-
tiff avers in paragraph 27 that he “has in fact since continued to suffer
since the event from the type of severe emotional distress recognized
and diagnosed by professionals trained to do so,” the remainder of the
paragraph’s allegations clearly pertain to his distress at “witness[ing]
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the injuries to Crotty,” i.e. plaintiff’s “concern for another.” Accordingly,
plaintiff’s claim arising from concern for himself fails as a matter of law.

We next address plaintiff’s claim arising out of concern for his team-
mate and friend, Crotty. As plaintiff acknowledges, this appears to be
a “case of first impression” in North Carolina’s bystander claim juris-
prudence, as our prior cases have all involved close familial relation-
ships. See, e.g., Andersen v. Baccus, 335 N.C. 526, 439 S.E.2d 136 (1994)
(husband-wife and parent-child); Sorrells v. M.Y.B. Hosp. Ventures
of Asheville, 334 N.C. 669, 435 S.E.2d 320 (1993) (parent-child);
Gardner v. Gardner, 334 N.C. 662, 435 S.E.2d 324 (1993) (parent-
child); Johnson v. Ruark Obstetrics & Gynecology Assocs., PA., 327
N.C. 283, 395 S.E.2d 85 (1990) (parent-unborn child); Wrenn v. Byrd,
120 N.C. App. 761, 464 S.E.2d 89 (1995) (wife-husband). Plaintiff cites
no case from any jurisdiction legitimizing a bystander claim similar
to that which he alleges in this case. However, he is correct that under
Ruark, “the relationship between the plaintiff and the other person for
whose welfare the plaintiff is concerned” is but one factor to consider in
determining foreseeability. 327 N.C. at 305, 395 S.E.2d at 98.

Nevertheless, applying the Ruark factors to the complaint, we con-
clude that plaintiff’s allegations are insufficient to establish the reason-
able foreseeability of his severe emotional distress. That plaintiff “was
physically present in the immediate[] vicinity of, and contemporane-
ously observed” Crotty’s injuries favors foreseeability. Id. However, no
factor is determinative in all cases. Sorrells, 334 N.C. at 672, 435 S.E.2d
at 322. Here, plaintiff’s allegations regarding his relationship with Crotty
fail to support the foreseeability of his injury. Except for paragraph 28’s
statement that defendants knew plaintiff and Crotty “as fellow team-
mates and friends,” the complaint contains no allegation or facts sug-
gesting that the pair shared an unusually close relationship. Nor does
plaintiff explain how his friendship with Crotty demonstrates any “pecu-
liar susceptibility” to severe emotional distress. Wrenn, 120 N.C. App. at
767,464 S.E.2d at 93.

In conclusion, we hold that plaintiff’s complaint fails to state a cog-
nizable claim for negligent infliction of emotional distress arising from
concern for himself or Crotty. Therefore, we affirm the trial court’s order
dismissing plaintiff’s action.

AFFIRMED.

Judges DIETZ and MURPHY concur.
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STATE OF NORTH CAROLINA
V.
DYQUAON KENNER BRAWLEY, DEFENDANT

No. COA17-287
Filed 17 October 2017

Indictment and Information—larceny from merchant—identity
of victim—entity capable of owning property
The superior court lacked jurisdiction to try defendant for the
charge of larceny from a merchant under N.C.G.S. § 14-72.11(2)
where the charging indictment failed to identify the victim. The name
“Belk’s Department Stores” did not itself import that the victim was a
corporation or other type of entity capable of owning property.

Judge ARROWOOD dissenting.

Appeal by Defendant from judgment entered 21 September 2016 by
Judge Christopher W. Bragg in Rowan County Superior Court. Heard in
the Court of Appeals 7 September 2017.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Elizabeth Leonard McKay, for the State.

Appellate Defender G. Glenn Gerding, by Assistant Appellate
Defender Amanda S. Zimmer, for Defendant.

DILLON, Judge.

Dyquaon Kenner Brawley (“Defendant”) appeals from the trial
court’s judgment convicting him of larceny from a merchant. Defendant
challenges the trial court’s jurisdiction stemming from an alleged error
in his indictment. After thorough review, we vacate the judgment on
Jjurisdictional grounds.

I. Background

In September of 2015, Defendant was caught on surveillance stealing
clothing from a Belk’s department store in Salisbury. Defendant removed
the security tags from multiple shirts before fleeing the premises.

A grand jury indicted Defendant for larceny from a merchant. A jury
convicted him of the charge. Defendant timely appealed.



IN THE COURT OF APPEALS 79

STATE v. BRAWLEY
(256 N.C. App. 78 (2017)]

II. Summary

The charging indictment in this case identifies the victim as “Belk’s
Department Stores, an entity capable of owning property.” On appeal,
Defendant argues that the trial court lacked jurisdiction to render a ver-
dict against him because the charging indictment failed to adequately
identify the victim of the larceny. Based on jurisprudence from our
Supreme Court and our Court as explained below, we are compelled to
agree. We therefore vacate Defendant’s conviction.

T Analysis

We review the sufficiency of an indictment de novo. See State
v. Sturdivant, 304 N.C. 293, 309, 283 S.E.2d 719, 730 (1981). “Under a
de novo review, the court considers the matter anew and freely substi-
tutes its own judgment for that of the lower tribunal.” State v. Biber, 365
N.C. 162, 168, 712 S.E.2d 874, 878 (2011).

“It is hornbook law that a valid bill of indictment [returned by a
grand jury] is a condition precedent to the jurisdiction of the Superior
Court to determine the guilt or innocence of the defendant, and to give
authority to the court to render a valid judgment.” State v. Ray, 274 N.C.
556, 562, 164 S.E.2d 457, 461 (1968) (emphasis added).! “To be sufficient
under our Constitution, an indictment must allege lucidly and accurately
all the essential elements of the offense endeavored to be charged.”
State v. Hunt, 357 N.C. 257, 267, 582 S.E.2d 593, 600 (2003) (internal cita-
tions and quotation marks omitted). Therefore, “[a] conviction based on
an invalid indictment must be vacated.” State v. Campbell, 368 N.C. 83,
86, 772 S.E.2d 440, 443 (2015).

In the present case, the jury convicted Defendant of larceny
from a merchant under N.C. Gen. Stat. § 14-72.11(2). One essential
element of any larceny is that the defendant “took the property of
another.” State v. Coats, 74 N.C. App. 110, 112, 327 S.E.2d 298, 300
(1985) (emphasis added).

1. Our Supreme Court has explained that “every [defendant] charged with a criminal
offense has a right to the decision of twenty-four of his fellow-citizens upon the question
of guilt [as to every element of the crime charged:] First, by a grand jury [of twelve]; and,
secondly, by a petit jury [of twelve.]” State v. Barker, 107 N.C. 913, 918, 12 S.E. 115, 117
(1890). Indeed, our state Constitution recognizes that “no person shall be put to answer
any criminal charge [in superior court] but by indictment, presentment, or impeachment.”
N.C. Const. art. I, § 22; see State v. Thomas, 236 N.C. 454, 73 S.E.2d 283 (1952) (explaining
the history and purpose of this constitutional requirement).
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Here, the grand jury returned an indictment alleging that Defendant:

did steal, take and carry away two polo brand shirts by
removing the anti-theft device attached to each shirt, the
personal property of Belk's Department Stores, an entity
capable of owning property, having a value of $134.50].]

(Emphasis added.) It certainly could be argued that the indictment suf-
ficiently alleges that the two polo shirts did not belong to Defendant,
and, therefore, were the property “of another.” However, our Supreme
Court has consistently held that the indictment must go further by
clearly specifying the identity of the victim. Campbell, 368 N.C. at 86,
772 S.E.2d at 443.

In specifying the identity of a victim who is not a natural person, our
Supreme Court provides that a larceny indictment is valid only if either:
(1) the victim, as named, “itself imports an association or a corporation
[or other legal entity] capable of owning property[;]” or, (2) there is an
allegation that the victim, as named, “if not a natural person, is a corpo-
ration or otherwise a legal entity capable of owning property[.]” Id.

A victim’s name imports that the victim is an entity capable of own-
ing property when the name includes a word like “corporation,” “incor-
porated,” “limited,” “church,” or an abbreviated form thereof. Id. Here,
however, the name “Belk’s Department Stores” does not itself import
that the victim, as named in the indictment, is a corporation or other
type of entity capable of owning property: “Stores” is not a type of legal
entity recognized in North Carolina. See, e.g., State v. Brown, 184 N.C.
App. 539, 542-43, 646 S.E.2d 590, 592 (2007) (holding “Smoker Friendly

Store” insufficient).

The indictment does, though, include an allegation that Belk’s is “an
entity capable of owning property.” The issue presented by this case,
therefore, is whether alleging that Belk’s is some unnamed type of entity
capable of owning property is sufficient or whether the specific type
of entity must be pleaded. We hold that the holdings and reasoning in
decisions from our Supreme Court and our Court compel us to conclude
that the allegation that Belk’s is some unnamed type of “entity capable
of owning property” is not sufficient.

Our Supreme Court has held on numerous occasions that where the
larceny victim is not a natural person or an entity whose name imports
that it is a legal entity, the indictment must specify that the victim “is a
corporation or otherwise a legal entity capable of owning property.”
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Campbell, 368 N.C. at 86, 772 S.E.2d at 443 (emphasis added).2 The State
essentially argues that the italicized portion of this quote from Campbell
means that an indictment which fails to specify the victim’s entity type
is, nonetheless, sufficient so long as the indictment otherwise alleges
that the victim is a legal entity. Defendant argues that the italicized
language should not be read so literally, but rather our Supreme Court
meant that the indictment must specify the victim’s entity type, whether
a corporation or otherwise. For the following reasons, we must accept
Defendant’s interpretation.

First, the allegations regarding the identity of the victim in the pres-
ent case are essentially the same as those which our Supreme Court has
consistently held to be insufficient. For instance, like the indictment in
the present case, the indictment in Thornton — the seminal case from
our Supreme Court on the issue — (1) alleged a victim name which oth-
erwise did not import a natural person or entity capable of owning prop-
erty, identifying the victim as “The Chuck Wagon”; (2) failed to specify
the victim’s entity type; and (3) essentially alleged that the victim, other-
wise, was capable of owning property. Thornton, 251 N.C. at 659-60, 111
S.E.2d at 901-02. In the present case, the indictment alleged that Belk’s
was an entity capable of owning property by expressly stating as such.
In Thornton, the indictment alleged that The Chuck Wagon was an entity
capable of owning/possessing property by alleging that that The Chuck
Wagon “entrusted” certain of its property to the defendant, who in turn
converted the property “belonging to said The Chuck Wagon” for his
own use. Id. (emphasis added). In sum, our Supreme Court in Thornton
held that an indictment identifying the victim as “The Chuck Wagon” and
alleging that the The Chuck Wagon could have property “belonging” to
it did not satisfy the requirement that the victim be identified. Id. at 662,
111 S.E.2d at 904. There is no practical difference between the allega-
tions in Thornton and those in the present case concerning the victim'’s
identity. We are bound by the holding in Thornton and similar holdings.

Second, our Supreme Court has consistently held that it is the
State’s burden to prove the victim’s identity. See, e.g., Campbell, 368 N.C.
at 86, 772 S.E.2d at 443. Merely stating that the victim named is an entity
capable of owning property fails to identify with specificity the iden-
tity of the victim. For instance, it is permissible in North Carolina for a

2. See also, e.g., State v. Thornton, 2561 N.C. 658, 661, 111 S.E.2d 901, 903 (1960);
State v. Jessup, 279 N.C. 108, 112, 181 S.E.2d 594, 597 (1971) (holding that a larceny indict-
ment must “allege the ownership of the property either in a natural person or [in] a legal
entity capable of owning” property).
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limited partnership and a corporation to share the same name, so long
as they are different entity types. As such, it is possible for there to be
a “Belk’s Department Stores, a corporation” and, at the same time, a
“Belk’s Department Stores, a limited partnership.” Allowing the State
merely to allege “Belk’s Department Stores” as some entity type capable
of owning property would relieve the State of its obligation to identify
with sufficient specificity who the victim was. Indeed, our Supreme
Court once vacated a conviction where the indictment alleged the victim
named was a sole proprietorship but the evidence at trial showed that
the victim named was, in fact, a corporation, confirming that alleging the
victim’s entity type is crucial. State v. Brown, 263 N.C. 786, 787-88, 140
S.E.2d 413, 413-14 (1965) (holding it a fatal variance where indictment
alleged victim as “Stroup Sheet Metal Works, H.B. Stroup, Jr., owner”
and the evidence showed that the victim was “Stroup Sheet Metal
Works, Inc.”).

Third, the State does not cite, nor has our research uncovered, any
North Carolina case where an indictment failing to allege a specific form
of entity was deemed sufficient. In every instance, an indictment has
been sustained only where the type of entity is specified.

We are further persuaded by our reasoning in State v. Thompson,
6 N.C. App. 64, 169 S.E.2d 241 (1969). In that case, the defendant was
convicted of stealing three dresses from an entity referred to in the
indictment solely as “Belk’s Department Store, 113 E. Trade Street.” Id.
at 65, 169 S.E.2d at 242. We vacated the conviction, essentially explain-
ing that the indictment was fatal because it failed to specify the type of
legal entity “Belk’s Department Store” was:

Here, we cannot say that “Belk’s Department Store”
imports a corporation, there is no allegation that it is a
corporation, nor is there any allegation that it is a propri-
etorship or a partnership. The name “Belk’s Department
Store” certainly does not suggest a natural person. . . .
[W]e are compelled to hold the warrant is fatally defective.

Id. at 66, 169 S.E.2d at 242.
IV. Conclusion

The purpose of an indictment is to put a defendant on reasonable
notice of the charge against him so that he may prepare for trial and to
protect him from double jeopardy. State v. Spivey, 368 N.C. 739, 742, 782
S.E.2d 872, 874 (2015). The indictment in the present case appears to be
sufficient in accomplishing its purpose: it alleges the date and location of
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the crime and the items that he stole. It is also clear from the indictment
that the grand jury found that the items did not belong to Defendant but
were the property “of another.” However, our Supreme Court has con-
sistently held that the State must allege not only facts sufficient to show
that the property did not belong to Defendant, but also the identity of the
actual owner. By merely alleging that the owner was “Belk’s Department
Stores, an entity capable of owning property,” the State has failed to
allege with specificity the identity of the actual owner.

Our Supreme Court has recently relaxed the requirement for speci-
fying the victim’s entity type in indictments charging injury to real
property. See Spivey, 368 N.C. at 744, 782 S.E.2d at 875 (holding an
identification of the owner as “Katy’s Eats” sufficient to identify the real
property at issue). However, our Supreme Court has not relaxed this rule
with respect to indictments charging larceny of personal property. Id.;
Campbell, 368 N.C. at 86, 772 S.E.2d at 443. Therefore, we must conclude
that the superior court lacked jurisdiction to try Defendant as charged.

VACATED.
Judge HUNTER, JR., concurs.

Judge ARROWOOD dissents by separate opinion.
ARROWOOD, Judge, dissenting.

I respectfully dissent from the majority’s holding that the State has
failed to allege with specificity the identity of the owner in defendant’s
indictment for larceny against a merchant. As such, I would find no
error with respect to the trial. However, I would find that the restitution
ordered by the court was not supported by evidence in the record, and
would vacate that order and remand for a new hearing on restitution.

On or about 19 September 2015, defendant and Ms. Lamaya Sanders
(“Ms. Sanders”) were driving from Greensboro to Salisbury when defen-
dant suggested to Ms. Sanders that they go to Belk’s and steal some
polo shirts. Ms. Sanders agreed to help. Defendant selected a black polo
shirt and Ms. Sanders removed the tag and placed it in her bag. She also
removed a tag from a red polo shirt and placed it in her bag. Defendant
picked out other shirts, but Ms. Sanders could not remove the tags.
Defendant and Ms. Sanders then left the store.

The thefts were filmed on the Belk’s’ security system. The loss pre-
vention officer called the Salisbury police and obtained the tag number
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for defendant’s vehicle as he and Ms. Sanders fled the parking lot. Based
upon the information provided by the Belk’s’ loss prevention officer,
the Salisbury police obtained warrants for defendant and Ms. Sanders.
Ms. Sanders pleaded guilty in District Court in November 2018 and had
completed her active sentence when she was subpoenaed and testified
against defendant.

On 16 May 2016, the grand jury indicted defendant alleging that he:

unlawfully, willfully and feloniously did: steal, take and
carry away two polo brand shirts by removing the anti-
theft device attached to each shirt, the personal property
of Belk’s Department Stores, an entity capable of owning
property, having a value of $134.50.

(emphasis added).

The issue presented by defendant’s appeal is whether it is sufficient
to allege a store name, together with the allegation that the store is a
legal entity capable of owning property, to meet the requirements of
N.C. Gen. Stat. § 156A-924(5). The statute states that a criminal plead-
ing must contain “[a] plain and concise factual statement in each count
which . . . asserts facts supporting every element of a criminal offense
and the defendant’s commission thereof with sufficient precision clearly
to apprise the defendant or defendants of the conduct which is the sub-
ject of the accusation.” N.C. Gen. Stat. § 15A-924(5) (2015).

Contrary to the holding of the majority’s opinion, I believe this
indictment adequately identified the victim of the larceny and was suffi-
cient to convey jurisdiction on the Superior Court to determine the guilt
or innocence of defendant.

Defendant was charged with violating N.C. Gen. Stat. § 14-72.11(2)
which in pertinent part provides:

A person is guilty of a Class H felony if the person commits
larceny against a merchant . . .

(2) By removing, destroying, or deactivating a com-
ponent of an antishoplifting or inventory control
device to prevent the activation of any antishop-
lifting or inventory control device.

N.C. Gen. Stat. § 14-72.11(2) (2015).

In State v. Campbell, 368 N.C. 83, 772 S.E.2d 440 (2015), the lar-
ceny indictment alleged that the defendant stole the personal property



IN THE COURT OF APPEALS 85

STATE v. BRAWLEY
[266 N.C. App. 78 (2017)]

of “Andy Stevens and Manna Baptist Church.” Id. at 86, 772 S.E.2d at
443. The issue before the North Carolina Supreme Court was whether
the larceny indictment was fatally flawed because it did not specifically
state that the church was an entity capable of owning property. Id. at 84,
772 S.E.2d at 442. Our Supreme Court held:

The purpose of the indictment is to give a defendant rea-
sonable notice of the charge against him so that he may
prepare for trial. . . . To be valid a larceny indictment must
allege the ownership of the [stolen] property either in a
natural person or a legal entity capable of owning (or hold-
ing) property.

Id. at 86, 772 S.E.2d at 443 (internal quotation marks and citations omit-
ted). The North Carolina Supreme Court, overruling the line of the Court
of Appeals cases deciding otherwise, further held that “alleging owner-
ship of property in an entity identified as a church or other place of reli-
gious worship, like identifying an entity as a ‘company’ or ‘incorporated,’
signifies an entity capable of owning property[.]” Id. at 87, 772 S.E.2d at
444. Accordingly, the larceny indictment was upheld as valid on its face
and the decision of the Court of Appeals was reversed and remanded.

Given the complexity of corporate structures in today’s society, I
think an allegation that the merchant named in the indictment is a legal
entity capable of owning property is sufficient to meet the require-
ments that an indictment apprise the defendant of the conduct which
is the subject of the accusation. Contrary to the majority’s belief that
our Supreme Court has not relaxed the rule with respect to indictments
charging larceny, I believe that our Supreme Court has refined its ear-
lier holding in State v. Thornton, 2561 N.C. 658, 111 S.E.2d 901 (1960),
through its ruling in Campbell. 1 also believe that State v. Thompson,
6 N.C. App. 64, 169 S.E.2d 241 (1969), which merely identified the victim
as “Belk’s Department Store, 113 E. Trade Street[,]” is distinguishable
from the present case as there was no allegation that the victim was a
legal entity capable of owning property.

Therefore, I vote to find no error in defendant’s conviction. However,
I do not believe that the State presented sufficient evidence to support
the award of restitution in the Judgment. Thus, I would vacate and
remand the matter for a new hearing on restitution.



86 IN THE COURT OF APPEALS

STATE v. CURRY
(256 N.C. App. 86 (2017)]
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REUBEN TIMOTHY CURRY, DEFENDANT

No. COA16-1113
Filed 17 October 2017

1. Attorneys—motion to withdraw—personal conflict—inability
to believe defendant—no disagreement about trial strategy—
no identifiable conflict of interest

The trial court did not abuse its discretion in a first-degree mur-
der case by denying defense counsel’s motion to withdraw where it
was based on a personal conflict regarding his inability to believe
what defendant told him, and where counsel had represented defen-
dant for nearly three years and there was no disagreement about
trial strategy or an identifiable conflict of interest.

2. Constitutional Law—effective assistance of counsel—failure
to articulate specific nature of problems

Defendant’s trial counsel did not provide ineffective assistance
of counsel in a first-degree murder case by allegedly failing to artic-
ulate “the specific nature of the problems” between counsel and
defendant where defendant was the sole cause of any purported
conflict and there was no reasonable assertion by defendant that an
impasse existed requiring a finding that counsel was professionally
deficient. Further, the parties agreed about the trial strategy.

3. Constitutional Law—effective assistance of counsel—failure
to take third opportunity to cross-examine witnesses

Defendant’s trial counsel did not provide ineffective assistance
of counsel in a first-degree murder case by allegedly failing to take
advantage of a third opportunity to cross-examine one of the State’s
witnesses concerning who actually shot the victim. Defendant was
convicted because he was a participant in an attempted robbery and
ensuing “gun battle,” and there was no reasonable probability of a
different result in this case.

Judge ZACHARY concurs in result only.

Appeal by defendant from judgment entered 4 March 2016 by Judge
Gregory R. Hayes in Mecklenburg County Superior Court. Heard in the
Court of Appeals 17 May 2017.
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Attorney General Joshua H. Stein, by Assistant Attorney General
Teresa M. Postell, for the State.

Paul F. Herzog for defendant-appellant.
BERGER, Judge.

On March 4, 2016, Reuben Timothy Curry (“Defendant”) was sen-
tenced to life in prison after a Mecklenburg County jury found him guilty
of first degree murder. Defendant alleges the trial court abused its dis-
cretion in denying defense counsel’s motion to withdraw. Defendant
also contends his trial counsel provided ineffective assistance on two
separate grounds: (1) counsel failed to articulate “the specific nature of
the problems” between counsel and Defendant such that the trial court
was unable to determine if an impasse existed; and (2) counsel failed to
take advantage of a third opportunity to cross-examine one of the State’s
witnesses. As to each of Defendant’s arguments, we disagree.

Factual & Procedural Background

Ronny Steele (“Steele”) died from a gunshot wound he suffered
on February 25, 2013. Evidence presented at trial tended to show that
Defendant was a participant in an ambush-style attempted robbery and
ensuing “gun battle” in which Steele was killed. Defendant was indicted
for first-degree murder and robbery with a dangerous weapon.

Just prior to trial, Defendant provided defense counsel with a list of
three facts he wished to concede: (1) he was at the scene of the crime;
(2) he “had or fired a gun”; and (3) he was part of an attempted robbery.
A closed hearing was held regarding these possible admissions, and
counsel advised the trial court that Defendant’s newly discovered verac-
ity would impact his ability to handle the case and implicate Harbison
concerns. Defense counsel was concerned that he could no longer be an
effective advocate for Defendant “knowing what I know now.”

The trial court conducted the following colloquy with Defendant, in
closed proceedings:

THE COURT: Okay. Mr. Curry, would you stand please, sir.

Once again, this conversation is not confidential but it’s
confidential in terms of where we are in the proceeding
right now.



88

IN THE COURT OF APPEALS

STATE v. CURRY
(256 N.C. App. 86 (2017)]

The DA is not present. The jury’s not present. It’s just me
and the court reporter, your attorney, and you, the sheriff
and the clerk and a family member of yours, I believe.

DEFENDANT: Yes, sir.

THE COURT: What your attorney is wanting to make sure
you understand is you don’t have to make admissions of
any kind that you were there at the scene of this occur-
rence, that you had or fired a gun, or that you were part
of what the jury may believe was an attempted robbery.
Those are all getting real close to admissions - some
admissions of guilt on your part.

DEFENDANT: Yes, sir.
THE COURT: Do you understand that?
DEFENDANT: I'm aware of it.

THE COURT: And that puts your attorney in a very, very
precarious position because, as the trial goes forward, his
job is that you carry all the weight to the end the presump-
tion of not guilty that’s with you right now. You understand?

DEFENDANT: Yes, Your Honor. I'm aware.

THE COURT: Why are you asking him to say things that
may tend to indicate your guilt of this matter?

DEFENDANT: Because the things I asked him to say, they
don’t speak to the crime that I'm on trial for. So I'm really
not trying to hide the fact because there were prior state-
ments made during the investigation of this matter that
the DA received and I -- I had worries about them maybe
introducing those statements and trying to use them as the
-- portray me into a liar.

THE COURT: Unless you take the stand, your prior state-
ments won't ever -- the jury will never hear any statements
you made -- well, I take it back.

They may -- if you were - are there statements that are
going to come in of [Defendant’s] after Miranda?

[DEFENSE COUNSEL]: No, Your Honor.
THE COURT: Okay. And so the only statement --
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[DEFENSE COUNSEL]: Well, first there was no Miranda
warnings, but that part of the interrogation, the DA elected
not to proceed with that part. So the part that -

THE COURT: Right. The interrogation that occurred at the
law enforcement center, the DA said he’s not going to use
that at this point. The only thing that’s going to come into
evidence in terms of what you may have said were those
- I think the statements at the hospital.

DEFENDANT: Correct.

THE COURT: Right. Those statements that you may have
made at the hospital to that very first detective that showed
up there. And that was Detective Redfern.

DEFENDANT: Yes, sir.
[DEFENSE COUNSEL]: Correct.

THE COURT: But I don’t think Detective Redfern’s state-
ments are going to go as far as you're asking your attorney
to go in getting real close to that edge of making admis-
sions against your interest. You're asking your attorney to
ride a very fine line, in that, if he says you were there, if
he says you had or fired a gun, and if he says that you may
find that I was part of an attempted robbery, that’s getting
right up to the edge of going beyond your presumption of
innocence and giving the jury stuff that you don’t have to
give the jury.

Your attorney can - as he’s done during the three or four
days we've already been involved in this has argued to this
jury at every phase that you're innocent until proven guilty
beyond a reasonable doubt. He’s never wavered from that.
And you're asking him now to take some steps that put
him in a very difficult position.

It’s your case. And as I told you I think when I had the
discussion with you earlier, your wishes control what
happens.

DEFENDANT: Yes.

THE COURT: You have -- your attorney has to do what you
say. In other words - you’ll get to this point much later in
the trial. If you want to testify, he might advise you not to
but you - if you want to testify, no one can stop you.

89
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DEFENDANT: Yes, Your Honor.
THE COURT: That’s another part of the trial.

There’s a theory in the law that says, if there’s an impasse
between the two of you on how you should proceed, that
he has to follow your wishes. Now he’s worried about fol-
lowing -- that’'s why he’s brought it to my attention, out-
side of the DAs, is that he’s worried that if he follows your
wishes, you're putting him in a position of admitting things
to this jury that he doesn’t want to -- I don’t think he wants
to admit.

Do you, [defense counsel]?
[DEFENSE COUNSEL]: Do not, Your Honor.

THE COURT: I don’t think he thinks that’s in your best
interest to admit these things.

DEFENDANT: We spoke briefly before you entered and I
was getting his advice on it. So, I mean, I may not neces-
sarily go through with it but I just would ask him -

THE COURT: Good. I'll give you some more time to talk
with him about it because now that you and I have dis-
cussed it, you may see - I think that his indication is -- how
long have you been a defense attorney, [defense counsel]?

[DEFENSE COUNSEL]: Since 1986.

THE COURT: Okay. And his advice I think - I'm telling you
his advice is, don’t ask him to include these things in your
opening statement. It’s against your interest and it is peril-
ously close to proving some things that the State really has
to prove. Okay?

DEFENDANT: Yes, Your Honor.

THE COURT: So I'm going to give you some more time
to talk to [defense counsel] regarding this and then you
may ask -- and then this will be part of the record but if
you choose after this conversation to have him not include
these things in the opening statement, they won’t be
included. There will be — the jury and the DA will never
know about it.

DEFENDANT: Okay.
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THE COURT: Okay?
DEFENDANT: Yes, sir.
THE COURT: So go ahead and talk to [defense counsel].

Defendant and the court subsequently discussed this situation, and
Defendant told the court,

I mean, there’s a method to my madness. I mean, I was
thinking I don’t want the jury to look at me as -- in a decep-
tive manner, like I'm trying to deceive them on certain
parts of the case.

But we discussed this. Like I said, I told him that if he felt
more confident doing it the way that he was - that he was
initially going to do it, and I was fine with that.

The trial court then specifically asked Defendant about the admissions
and his satisfaction with counsel:

THE COURT: Okay. So now what’s your decision about the
issue of whether you were there or the issue of whether or
not you fired a gun?

DEFENDANT: I leave it to him. I let him -- he can go with
what he had.

THE COURT: You're not making any specific request that
he include those things in his opening statement?

DEFENDANT: No, sir, Your Honor.

THE COURT: So you changed your mind regarding
that issue?

DEFENDANT: Yes, sir.

THE COURT: Okay. And I think that’s good advice that
you follow -- I think your attorney’s advice is that you not
include those things in your opening statement. And so
you're following your attorney’s advice?

DEFENDANT: Yes, sir.

THE COURT: Okay. Are you making that decision of your
own free will, fully understanding what you're doing?

DEFENDANT: Yes, sir.
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THE COURT: Do you have any questions of me regarding
that decision?

DEFENDANT: None, Your Honor. No, sir, Your Honor.

THE COURT: Are you satisfied with your attorney’s
services to this point in urging that you allow him to make
the opening statement that he wants to make and not
include these elements that you wanted?

DEFENDANT: Yes, sir.
THE COURT: Are you satisfied with his services?
DEFENDANT: Yes, sir.

THE COURT: Okay. So he’s going to make his opening
the way he thinks it ought to be made in your behalf and
not include those things -- one, two, and three - that we
discussed. He’s not going to make those things.

DEFENDANT: Yes, sir.
THE COURT: And you're okay with that?
DEFENDANT: Yes, Your Honor.

Defense counsel again expressed to the court that the three new
facts provided “five minutes before opening statement” and subsequent
out-of-hand dismissal of those facts by Defendant created concerns
about counsel’s ability to zealously represent Defendant.

At trial, defense counsel gave an opening statement in which he told
the jury, among other things, that Defendant “is not guilty of attempted
armed robbery,” that the evidence will “show that [Defendant] did not
attempt to rob anyone,” and that the “evidence will show that it was
not a robbery or an attempted armed robbery.” These statements were
contrary to the facts Defendant disclosed to counsel.

Defense counsel, at the direction of the trial court and the North
Carolina State Bar, filed a Motion to Withdraw As Counsel during the
trial. Counsel’s motion to withdraw specifically alleged the following:

(1) Defendant wanted counsel to raise the three factual issues
discussed above. Counsel addressed these issues with the
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trial court, and the court advised Defendant he should follow
counsel’s advice and not include the information in opening.

Defendant and defense counsel continued to discuss
the request, and Defendant agreed to withdraw one of
his requests.

When they returned to the courtroom, “[c]ounsel expressed
to the [c]ourt that counsel was conflicted by what he had
just learned by reading Defendant’s request to be told to the
jury in the Opening Statement.”

After additional discussion with the trial court, Defendant
agreed that counsel could conduct opening without
Defendant’s three requested facts.

Counsel and Defendant discussed how the proposed facts
“caused a conflict in counsel’s trial strategy and created a
conflict concerning counsel[’s] duties pursuant to the Rules
of Professional Conduct.”

At that point, “discussions with Defendant[] and the
statements made by Defendant only tended to exacerbate
the conflicts.”

Defense counsel then believed that, based upon the
seriousness of the charge and the Rules of Professional
Conduct, that he needed to contact the North Carolina State
Bar “to seek guidance and advice.”

Counsel was unable to reach the appropriate person with
the Bar, and provided relevant information to the court. The
trial court agreed that the issue “merited a discussion with
Ethics Counsel at the North Carolina State Bar.”

Counsel spoke with Ms. Nichole P. McLaughlin, Assistant
Ethics Counsel with the North Carolina State Bar, about
the following: “the nature of the charge”; “the length of time
counsel has represented the [D]efendant”; “where we were
in the trial proceedings”; Defendant’s request and subsequent
discussions; and “how counsel perceived the information
impacted the opening statement, ability to conduct effective
cross examination and execute the previously prepared

trial strategy going forward.” (Emphasis added).
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(10) Ms. McLaughlin advised counsel to review Rules of
Professional Conduct 1.1,! 1.32 1.73 and 1.16,4 reminded
counsel of the confidentiality requirements of Rule 1.6,% and
to seek the trial court’s permission to withdraw because he
had “a personal conflict.”

Y

Counsel reviewed the Rules of Professional Conduct
and stated:

a.

“There is a conflict to counsel [sic] adherence to Rule
1.3, Diligence to the client, and Rule 3.3 Candor towards
the tribunal.”

“There is a conflict to counsel [sic] adherence to Rule
1.6, Confidentiality of information and Rule 3.3, Candor
towards the tribunal.”

“There is conflict pursuant to Rule 1.3, Diligence,
that counsel has reservation concerning the ability to
zealous [sic] advocate on client’s behalf.”

Counsel’s duty of candor to the trial court pursuant
to Rule 3.3 “has resulted and will continue to result in
such an extreme deterioration of the client-counsel
relationship that counsel can no longer competently
represent the client pursuant to Rule 3.3, Comment (16).”

(12) Counsel was concerned that his adherence to Rule 3.3 as it
relates to the cross examination of one witness may have
negatively impacted Defendant.

Defense counsel informed the court that the attorney-client relationship
had been destroyed because “counsel does not know what to believe.”
Defense counsel and the court then had the following discussion:

[DEFENSE COUNSEL]: I try and present my defense
strategy based on what the evidence shows till the client
tells me what happened. Then that does, I guess, some
- impose some requirement that counsel marshal the
defense that client requests. But it goes back in this case

S

Rule 1.1 Competence

Rule 1.3 Diligence

Rule 1.7 Conflict of Interest: Current Clients

Rule 1.16 Declining or Terminating Representation

Rule 1.6 Confidentiality of Information
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of whether or not I can believe what he’s told me. And my
conclusion at this point is that I cannot believe anything
that he’s told me with regard to the mere material issues
at point in this case because they've changed over time.

THE COURT: And that’s the vacillation that I'm talking
about. If he has changed what he’s telling his attorney, he
can’t benefit from that at this stage of this trial. You'll just
have to do -- do the professional job that I know that you
can do to represent him.

The trial court denied defense counsel’s motion to withdraw. The
Jjury convicted Defendant of first-degree murder on the theories of felony
murder and lying in wait, and Defendant was sentenced to life in prison
without parole. The State did not proceed on the robbery with a dangerous
weapon charge. Defendant gave notice of appeal in open court.

Analysis

Defendant contends the trial court erred in denying counsel’s motion
to withdraw, and alleged defense counsel provided ineffective assistance
by (1) failing to articulate that an impasse existed, and (2) failing to
take advantage of an additional opportunity to cross examine one of the
State’s witnesses. As to each of Defendant’s contentions, we disagree.

I.  Motion to Withdraw

[1] A motion to withdraw as counsel may be granted upon “good
cause” shown. N.C. Gen. Stat. § 15A-144 (2015). “Whether an attorney
can withdraw as counsel is a matter in the sound discretion of the
trial judge.” State v. Moore, 103 N.C. App. 87, 100, 404 S.E.2d 695, 702
(citation omitted), disc. rev. denied, 330 N.C. 122, 409 S.E.2d 607 (1991).
“Appellate courts will not second-guess a trial court’s exercise of its
discretion absent evidence of abuse.” State v. Smith, 241 N.C. App. 619,
625, 773 S.E.2d 114, 118-19 (citation and quotation marks omitted), disc.
review dented, 368 N.C. 355, 776 S.E.2d 857 (2015). “Abuse of discretion
results where the court’s ruling is manifestly unsupported by reason
or is so arbitrary that it could not have been the result of a reasoned
decision.” State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988)
(citation omitted).

Defense counsel set forth several purported reasons to justify
his withdrawal, however, all stemmed from what the State Bar called
a “personal conflict.” The content of the motion and the arguments
of counsel to the court demonstrate that the “personal conflict” was
directly related to his inability to believe what Defendant told him. As
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the State Bar confirmed, defense counsel did not have an actual conflict,
and there is no evidence he breached the rules of professional conduct.
Counsel had represented Defendant for nearly three years, and had
presumably expended significant time and resources preparing for trial.
In addition, there was no disagreement about trial strategy, nor was there
an identifiable conflict of interest. The trial court was correct to advise
defense counsel that he would “just have to do - - do the professional job
that I know that you can do to represent him.” It cannot be said that the
trial court’s denial of the motion to withdraw was arbitrary or manifestly
unsupported by reason.

Moreover, Defendant is required to show prejudicial error resulted
from the denial of the motion to withdraw. State v. Thomas, 350 N.C.
315, 328, 514 S.E.2d 486, 495 (“In order to establish prejudicial error
arising from the trial court’s denial of a motion to withdraw, a defendant
must show that he received ineffective assistance of counsel.” (citation
omitted)), cert. denied, 528 U.S. 1006, 145 L. Ed. 2d 388 (1999). As more
fully discussed below, Defendant has failed to establish a reasonable
probability of a different result in this case.

II. Ineffective Assistance of Counsel

Ineffective assistance of counsel (“IAC”) claims are typically
“considered through a motion for appropriate relief filed in the trial
court and not on direct appeal.” State v. Mills, 205 N.C. App. 577, 586,
696 S.E.2d 742, 748 (2010) (citing State v. Stroud, 147 N.C. App. 549, 553,
557 S.E.2d 544, 547 (2001)). See also State v. Dockery, 78 N.C. App. 190,
192, 336 S.E.2d 719, 721 (1985) (“The accepted practice is to raise claims
of ineffective assistance of counsel in post-conviction proceedings,
rather than direct appeal.” (citation omitted)). “However, a defendant’s
ineffective assistance of counsel claim brought on direct review will
be decided on the merits when the cold record reveals that no further
investigation is required . . . .” Mills, 205 N.C. App. at 586, 696 S.E.2d
at 748 (citation and quotation marks omitted). No further investigation
is necessary in this matter as there is ample evidence in the record to
decide Defendant’s two IAC claims.

Under the Sixth and Fourteenth Amendments of the United States
Constitution and Article 1, Sections 19 and 23 of the North Carolina
Constitution, “[a] defendant’s right to counsel includes the right to
effective assistance of counsel.” State v. Braswell, 312 N.C. 553, 561,
324 S.E.2d 241, 247 (1985) (citation omitted). In Braswell, our Supreme
Court “expressly adopt[ed] the test set out in Strickland v. Washington
[, 466 U.S. 668, 80 L. Ed. 2d 674 (1984),] as a uniform standard to be
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applied to measure ineffective assistance of counsel under the North
Carolina Constitution.” Braswell, 312 N.C. at 562-63, 324 S.E.2d at 248.

On appeal, a defendant must show that counsel’s conduct “fell
below an objective standard of reasonableness” to prevail. Strickland,
466 U.S. at 688, 80 L. Ed. 2d at 693. To meet this burden, the defendant
must satisfy a two part test:

First, the defendant must show that counsel’s performance
was deficient. This requires showing that counsel made
errors so serious that counsel was not functioning as
the “counsel” guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that
the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as
to deprive the defendant of a fair trial, a trial whose result
is reliable.

Id. at 687, 80 L. Ed. 2d at 693. Furthermore, a defendant alleging that
counsel failed to carry out his duties with the proficiency required by
the Sixth Amendment must identify the specific acts or omissions of
counsel that were not the result of “reasonable professional judgment.”
Id. at 690, 80 L. Ed. 2d at 674.

A. Purported Impasse

[2] Defendant asserts that his counsel was ineffective by “failing to
articulate for the record the specific nature of the problems between
himself and the defendant leading to an impasse.” We disagree.

It is well established in our courts that “[t]actical decisions, such as
which witnesses to call, whether and how to conduct cross-examinations,
what jurors to accept or strike, and what trial motions to make are
ultimately the province of the lawyer.” State v. Ward, ___ N.C. App. __,
__, 792 S.E.2d 579, 582 (2016) (citations and quotation marks omitted),
disc. rev. denied, ___ N.C. ___ | 795 S.E.2d 371 (2017). “However, when
counsel and a fully informed criminal defendant . . . reach an absolute
impasse as to such tactical decisions [during trial], the client’s wishes
must control . . . .” Id. (citation omitted). However, no actual impasse
exists where there is no conflict between a defendant and counsel. State
v. Wilkinson, 344 N.C. 198, 211-12, 474 S.E.2d 375, 382 (1996). Moreover,
when a defendant fails to complain about trial counsel’s tactics and
actions, there is no actual impasse. State v. McCarver, 341 N.C. 364, 385,
462 S.E.2d 25, 36 (1995), cert. denied, 517 U.S. 1110, 134 L. Ed. 2d 482
(1996). In the case at hand, there was neither disagreement regarding
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tactical decisions, nor was there anything in the record which would
suggest any conflict between defendant and defense counsel. Thus, no
impasse existed.

Defendant’s arguments on this issue go solely to issues surrounding
counsel having “no confidence in anything his client told him, and that he
did not know what to believe when it came to [Defendant’s] statements
about the events of February 25, 2013.” Defendant makes no argument
rooted in law that an impasse existed, besides using conclusory terms. In
addition, Defendant points to no authority which would require a finding
of an impasse where defense counsel did not believe what a criminal-
defendant client told him.

Throughout the trial, defense counsel informed the court and
Defendant of the nature of the concerns or disagreements the two
had, but counsel specifically followed Defendant’s wishes and desires
concerning representation. Defense counsel gave the opening statement
that he and Defendant agreed upon, despite counsel’s knowledge that
what he was relaying to the jury was inconsistent with the Defendant’s
newly discovered veracity. If Defendant was “fine with that,” as he
informed the court, no impasse existed. This is true regardless of defense
counsel’s personal conflict, ethical quandary, or Defendant’s perceived
malleability of the truth.

Defendant was the sole cause of any purported conflict that devel-
oped, and there has been no reasonable or legitimate assertion by
Defendant that an impasse existed that would require a finding that
counsel was professionally deficient in this case. Because Defendant, of
his own free will, was in agreement with counsel as to the actions to be
taken at trial, Defendant’s contention that his counsel was ineffective is
without merit, and this IAC claim is denied.

B. Failure to Cross-Examine Witness

[38] Defendant also alleges trial counsel provided ineffective assistance
when he did not cross-examine witness Tarod Ratlif for a third time to
inquire about his “recollection concerning who actually shot the victim.”
Defendant asserts that additional questioning “would have supported
his theory” that Brandon Thompson (“Thompson”) killed Ronny Steele.
Defendant concedes that no additional investigation is needed, and this
issue can be decided on the merits.

Ratlif testified on direct examination that a group that included
Defendant and a group that included Thompson exchanged gunfire on
the evening Steele was killed.
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Q. Okay. Can you tell me -- could you tell from where the
gunshots were coming?

A. Yes.

Q. And from where did you hear gunshots coming?

A. From both sides of me, from the left and the right.

Q. So you can hear them coming from your left side and
your right side?

A. Yes, sir.

Q. And do you know exactly how many gunshots
you heard?

A. No, sir. Not today.

99

Ratlif testified that after the shooting, Steele informed him he was hit,

but Ratlif did not believe Steele.

In discussions with the trial court and Defendant regarding Ratlif’s
testimony, defense counsel stated, “Recalling Mr. Ratlif -- think I went

about as far with Mr. Ratlif as I could do based upon what I knew . . ..

The trial court, regarding counsel’s questioning of Ratlif, stated:

But I thought that in your cross-examination of Mr. Ratlif
and [another witness] that you set forth the theory that
this, A, may not have been a robbery at all; and B, once
somebody other than [Defendant] may have shot Mr.
Steele in this gun battle. And I think you argued that this
was a gun battle in your opening remarks. Nobody on
the stand so far has pointed a finger at [Defendant] as the
perpetrator of any crime.

That prompted the following exchange between the trial
and Defendant:

DEFENDANT: I just want to state that I am concerned
with his confidence of going forward as far as with the --
you know, his ability to be a fully effective, but I am --I am
--Thave been satisfied with his service so far and I feel like
I wouldn’t rather any different attorney be my attorney
unless, you know, he is at the point to where he can’t be
fully effective going forward.

THE COURT: He’s a professional. He can - [defense
counsel] has said under my questioning, he’s protecting

”

court



100 IN THE COURT OF APPEALS

STATE v. CURRY
(256 N.C. App. 86 (2017)]

your rights. He's not divulging matters that - client
confidentiality matters. He’s not divulging them. He's
done, I thought, a fine job of setting forth your theory of
the case so far that someone else shot Mr. Steele or maybe
shot in a gun battle. That Mr. Ratlif or [another witness]
has pointed a finger at you.

And I thought [defense counsel] did a good job of cross-
examination pointing out conflicts in their testimony and
their statements to the police in their prior testimony
and prior matters involving the death of Mr. Steele. I know
there have been prior trials where Mr. Ratlif and [another
witness] testified. And I thought [defense counsel] pointed
out some good conflicts. You know what I mean by that?

DEFENDANT: Yes, sir.

THE COURT: Some statements they made earlier that
were different from the statements they were making in
this trial.

Did you think [defense counsel] did a good job of that?
DEFENDANT: Yes, sir.

THE COURT: Okay. So as we go forward, he’s going to -
he’s going to keep me advised if you -- if we reach a stage
where you want a particular thing to happen with your case
and you don'’t think [defense counsel] understands it or is
going to do it, as long as it’s a lawful request and you're -
and you're not asking him to violate the law or perpetuate
a fraud upon the [c]Jourt and as long as any request that
you make of [defense counsel] can be supported by a good
faith argument for an extension modification or reversal
of existing law, then he will comply with your wishes as
the trial progresses in defending your case the way that
you want to defend it. Okay?

DEFENDANT: Yes, sir.

THE COURT: And at this point, you are satisfied with
[defense counsel’s] representation of you in this trial?

DEFENDANT: Yes, Your Honor. I've been satisfied with
[defense counsel].

Defense counsel in his motion to withdraw did state that he was
concerned that his failure to ask additional questions regarding
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Thompson’s actions may have precluded jury instructions consistent
with State v. Bonner, 330 N.C. 5636, 411 S.E.2d 598 (1992), and State
v. Oxendine, 187 N.C. 658, 122 S.E. 568 (1924). Defendant acknowledges
and the transcript reveals, however, that the trial court gave instructions
consistent with Bonner and Oxendine. In addition, defense counsel
argued in closing:

And we know Brandon Thompson had a gun. But you
haven’t seen Brandon Thompson come into this courtroom.
We know Brandon Thompson was shooting because Tarod
Ratlif said he was shooting, but you haven’t seen Brandon
Thompson come into this courtroom and testify to you
under oath that he did not have a gun. And if he had a gun,
why didn’t he give it to the police? He hasn’t come in.

Ratlif testified that he heard gunfire coming from the direction of
Defendant and Thompson. He also testified that Thompson had a gun
and did not deny that Thompson had shot the gun. Counsel’s questioning
allowed him to argue to the jury that someone other than Defendant shot
Steele. As the trial court noted, defense counsel “set forth the theory
that this . . . may not have been a robbery at all; and . . . somebody other
than [Defendant] may have shot Mr. Steele in this gun battle.”

In fact, Defendant concedes in his brief that the jury considered
whether Thompson shot Steele. During deliberations, the jury submitted
the following question to the trial court: “If [Thompson] shot and killed
[Steele,] how would that apply to element [two]?” While the prosecutor
provided language that he believed addressed the jury’s question, it was
Defendant who requested the following instruction be given: “The kill-
ing of Ronny Steele must be the act of the [D]efendant or by someone
with -- with whom the [D]efendant was acting in concert.”

The trial court addressed several items with the jury, and then
discussed the question regarding Thompson:

THE COURT: The next is actually a question. The next
thing says, “If [Thompson] shot and killed [Steele], how
would that apply to element two?”

In response to that question, this is the response from
the Court:

The killing of Ronny Eugene Steele must be by an act
of the Defendant, Reuben Timothy Curry, or by an act of
someone with whom the [D]efendant was acting in con-
cert with.
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Does that answer that question?
[JUROR]: Yes, sir.

The jury was properly instructed that Defendant could only be
convicted if he, or “someone with whom the [D]efendant was acting
in concert with” killed Steele. The jury deliberated on and considered
whether Thompson shot Steele based on the question they submitted.

Even if we assume that Defendant satisfied the first Strickland prong
for both issues, which he has not, Defendant cannot satisfy the second
prong as there is no showing of prejudice. There was sufficient evidence
before the trial court that Defendant, or those acting in concert with
Defendant, shot and killed Steele. Defendant was at the crime scene.
Defendant was convicted because he was a participant in an attempted
robbery and ensuing “gun battle” during which Steele was fatally shot,
even if he may not have fired the fatal bullet. There is no reasonable
probability of a different result in this case. Based upon the abundant
evidence in the record, Defendant’s IAC claims are denied.

Conclusion

Upon consideration of the record herein and the arguments of
counsel, we conclude the trial court did not abuse its discretion in
denying defense counsel’s motion to withdraw, and Defendant’s IAC
claims are denied.

NO ERROR IN PART; DENIED IN PART.
Judge DILLON concurs.

Judge ZACHARY concurs in result only.
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STATE OF NORTH CAROLINA
V.
RICHARD DUNSTON, DEFENDANT

No. COA16-1254
Filed 17 October 2017

Drugs—maintaining vehicle for keeping or selling controlled
substances—motion to dismiss—totality of circumstances
—perpetrator

The trial court did not err by denying defendant’s motion to
dismiss the charge of maintaining a vehicle for keeping or selling
controlled substances under N.C.G.S. § 90-108(a)(7) where based
upon the totality of the circumstances there was substantial evidence
introduced at trial for each essential element of the offense and that
defendant was the perpetrator.

Judge DILLON concurring with separate opinion.
Judge ZACHARY dissenting.

Appeal by Defendant from judgment entered 14 April 2016 by Judge
Paul C. Ridgeway in Wake County Superior Court. Heard in the Court of
Appeals 10 August 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Christina S. Hayes, for the State.

Jarvis John Edgerton, 1V for defendant-appellant.

BERGER, Judge.

On April 14, 2016, a Wake County jury convicted Richard Dunston
(“Defendant”) of trafficking opium or heroin, and maintaining a vehicle
for keeping or selling controlled substances. Defendant was sentenced
pursuant to N.C. Gen. Stat. § 90-95(h)(4) (2015) and received a mandatory
sentence of 90 to 120 months in prison, and ordered to pay a fine of
$100,000.00. Defendant does not appeal his conviction or sentence from
trafficking opium or heroin, but rather contends the trial court erred in
denying his motion to dismiss the charge of maintaining a vehicle for
keeping or selling controlled substances. We disagree.
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Factual & Procedural Background

At trial, evidence tended to show that on September 6, 2013, officers
with the Raleigh Police Department’s Selective Enforcement Unit were
conducting surveillance at a business known to have a high volume of
illicit drug activity. Defendant was observed walking towards a white
Cadillac in the parking lot. An individual, later identified as Defendant’s
nephew, Darius Davis (“Davis”), was in the driver’s seat of the Cadillac.
Defendant began speaking with Davis, and opened a package of
cigars. Defendant removed the plastic filters from the cigars, and based
upon the officer’s training and experience, appeared to replace the
tobacco in the cigars with marijuana. Defendant then licked the paper,
re-rolled, and replaced the plastic filters back on the “cigars.”

Davis was observed exchanging cash in a hand-to-hand transaction
with an older male he met in the parking lot. Defendant and Davis then
began an extended conversation with each other, and Defendant sat in
the passenger seat of the Cadillac. Davis drove away from the business,
and officers initiated a traffic stop of the vehicle.

Davis consented to a search of his person, which yielded a bag of
marijuana. Defendant was then removed from the vehicle and searched.
Defendant had no contraband on his person, not even the “cigars” he
was observed handling earlier. Officers then conducted a search of
the Cadillac, leading to the discovery of an open container of alcohol
under the front passenger’s seat and a travel bag containing a 19.29 gram
mixture of heroin, codeine, and morphine on the back seat. The travel bag
also contained plastic baggies, two sets of digital scales, and three cell
phones. Defendant admitted that the Cadillac and travel bag belonged to
him. Officers later determined, however, that the Cadillac was owned by
Defendant’s former girlfriend, Latisha Thompson (“Thompson™).

Thompson and Defendant dated for approximately eleven years, but
therelationship ended nearly five yearsbefore the trial. She acknowledged
that the Cadillac was registered in her name, but Defendant purchased,
used, and maintained the car. Thompson also testified that she believed
associating with Defendant was not in Davis’s best interests. Defendant
then asked Thompson:

[DEFENDANT]: So how -- so let me ask you a question:
So why would you feel that Mr. Davis
was getting himself into something he
didn’t deserve?

[THOMPSON]: Because I knew. I was with you [for]
11 years.
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[DEFENDANT]: Exactly what is that supposed to mean?

[THOMPSON]: I knew the lifestyle. I knew what was
going on.

At the close of evidence, Defendant made a general motion to
dismiss, which the trial court denied. Defendant timely gave notice
of appeal.

Standard of Review

“This Court reviews the trial court’s denial of a motion to dismiss
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007)
(citation omitted). “Upon defendant’s motion for dismissal, the question
for the Court is whether there is substantial evidence (1) of each
essential element of the offense charged, or of a lesser offense included
therein, and (2) of defendant’s being the perpetrator of such offense. If
so, the motion is properly denied.” State v. Fritsch, 351 N.C. 373, 378,
526 S.E.2d 451, 455 (citation omitted), cert. denied, 531 U.S. 890, 148 L.
Ed. 2d 150 (2000). Our Supreme Court has stated:

In ruling on a motion to dismiss, both the trial court and
the reviewing court must consider the evidence in the
light most favorable to the state, and the state is entitled
to every reasonable inference to be drawn from the
evidence. If there is any evidence that tends to prove
the fact in issue or that reasonably supports a logical and
legitimate deduction as to the existence of that fact and
does not merely raise a suspicion or conjecture regarding
it, then it is proper to submit the case to the jury.

State v. Artis, 325 N.C. 278, 301, 384 S.E.2d 470, 483 (1989) (citations
omitted), judgment vacated on other grounds, 494 U.S. 1023, 108 L. Ed.
2d 604 (1990).

Analysis

Defendant contends the trial court erred in denying his motion to
dismiss, arguing that there was insufficient evidence to support his
conviction of maintaining a vehicle for keeping or selling controlled
substances. A defendant may properly be convicted of maintaining
a vehicle for keeping or selling a controlled substance if the State
proves beyond a reasonable doubt that the defendant knowingly kept
or maintained a vehicle “used for the keeping or selling of” controlled
substances. N.C. Gen. Stat. § 90-108(a)(7) (2015). Defendant contends
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that our case law establishes a bright-line rule whereby one incident
of keeping or selling controlled substances is insufficient to sustain a
conviction for maintaining a vehicle for keeping or selling a controlled
substance. We disagree.

Our Supreme Court held in State v. Mitchell, 336 N.C. 22, 34, 442
S.E.2d 24, 30 (1994), “[t]he determination of whether a vehicle, or a build-
ing, is used for keeping or selling controlled substances will depend on
the totality of the circumstances.” See also State v. Dickerson, 152 N.C.
App. 714, 716, 568 S.E.2d 281, 282 (2002) (“[The fact that a defendant
was in his vehicle on one occasion when he sold a controlled substance
does not by itself demonstrate the vehicle was kept or maintained to
sell a controlled substance.” (emphasis added)); State v. Thompson, 188
N.C. App. 102, 105-06, 6564 S.E.2d 814, 817 (this Court must look at the
totality of the circumstances, examining such factors as the quantity of
drugs, paraphernalia found at the location, the amount of money recov-
ered, and “the presence of multiple cellular phones or pagers” (citations
omitted)), disc. rev. denied, ___ N.C. ___, 662 S.E.2d 391 (2008).

When viewed in the light most favorable to the State, there was
substantial evidence introduced at trial for each essential element of
the offense of maintaining a vehicle for keeping or selling controlled
substances, and that Defendant was the perpetrator. Here, Defendant
was in the vehicle at a location known to law enforcement for a high
level of illicit drug activity. Defendant was observed by law enforcement
unwrapping cigars and re-rolling them after manipulating them. Based
upon the law enforcement officer’s training and experience, Defendant’s
actions were consistent with those commonly used in distributing
marijuana. While in the parking lot, Davis, the driver of the vehicle, was
observed in a hand-to-hand exchange of cash with another individual.
When later searched by officers, Davis was discovered to have marijuana,
and Defendant no longer possessed the “cigars” he was observed
with earlier.

Additionally, Defendant possessed a trafficking quantity of heroin,
along with plastic baggies, two sets of digital scales, three cell phones,
and $155.00 in cash. Thompson, Defendant’s ex-girlfriend and registered
owner of the vehicle, testified that she was concerned about Defendant’s
negative influence on his nephew, Davis, because she “knew the lifestyle.”

Based upon the totality of the circumstances, there was sufficient
evidence for the jury to find Defendant knowingly kept or maintained
the white Cadillac for the keeping or selling of controlled substances.



IN THE COURT OF APPEALS 107

STATE v. DUNSTON
(256 N.C. App. 103 (2017)]

Conclusion

Defendant received a fair trial, and his motion to dismiss was
properly denied by the trial court.

NO ERROR.

Judge DILLON concurs with separate opinion.
Judge ZACHARY dissents with separate opinion.
DILLON, Judge, concurring.

I fully concur in the majority opinion. I write separately to expound
on portions of our Supreme Court’s decision in State v. Mitchell, 336
N.C. 22, 442 S.E.2d 24 (1994), which I believe address the concerns of
the dissenting opinion.

The dissenting opinion correctly points out that evidence of a
single drug transaction from a vehicle, by itself, will not sustain
a conviction for keeping a vehicle for the sale of illegal drugs. However,
it is not imperative that the State in every case put forth evidence of
drug activity from the vehicle at two different points in time to get to the
jury. Rather, evidence found in a vehicle by police in a single encounter
may be sufficient to get to the jury where warranted by the totality of
the circumstances:

Although the contents of a vehicle are clearly relevant
in determining [the vehicle’s] use, its contents are not
dispositive when, as here, they do not establish that the
use of the vehicle was a prohibited one. The determination
of whether a vehicle, or a building, is used for keeping or
selling controlled substances will depend on the totality of
the circumstances.

Id. at 34, 442 S.E.2d at 30.

Our Supreme Court then cites, with approval, a decision from our
Court as an example where the evidence found in a vehicle during a
single stop was sufficient to establish that the vehicle was being kept
for the sale of marijuana. “Where, for example, the defendant, found
with twelve envelopes containing marijuana in his vehicle, together
with more than four hundred dollars, admits to selling marijuana . . .
then defendant may be convicted of maintaining a vehicle . . . used for
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or selling a controlled substance. Id. at 34, 442 S.E.2d at 30-31 (citing
State v. Bright, 78 N.C. App. 239, 240, 337 S.E.2d 87, 87-88 (1985)).
Our Supreme Court then stated that, by contrast, “where the State has
merely shown that the defendant had two bags of marijuana while in his
car, that his car contained a marijuana cigarette the following day, and
that his home contained marijuana and drug paraphernalia, the State has
not shown that the vehicle was used for selling or keeping a controlled
substance.” Id. at 34, 442 S.E.2d at 31.

The evidence in the present case is much more like the evidence
discovered in the Bright case. Here, as noted in the majority opinion,
there was evidence of a drug transaction from the vehicle and the
discovery of marijuana, a trafficking quantity of heroin, plastic baggies,
two sets of digital scales, three cell phones, and $155 in cash.

In conclusion, the State is not required to put forth evidence of two
separate drug transactions from a vehicle to get to the jury. The evidence
found in a vehicle from one encounter may be sufficient, as it was in
Bright. I agree with the conclusion reached in the majority opinion that
the evidence in the present case was sufficient to get to the jury.

ZACHARY, Judge, dissenting.

For the reasons that follow, I respectfully dissent and vote to reverse
the trial court’s denial of defendant’s motion to dismiss and to vacate
defendant’s conviction under N.C. Gen. Stat. § 90-108(a)(7).

In order to prove a violation of N.C. Gen. Stat. § 90-108(a)(7), the
State must establish that the defendant kept or maintained a vehicle
with the intent that it be “used for the keeping or selling of” controlled
substances. N.C. Gen. Stat. § 90-108(a)(7) (2017) (emphasis added).
Our Supreme Court has held that a conviction under N.C. Gen. Stat.
§ 90-108(a)(7) requires evidence of intentional possession and use of a
vehicle for prohibited purposes “that occurs over a duration of time.”
State v. Mitchell, 336 N.C. 22, 32, 442 S.E.2d 24, 30 (1994). Absent an
admission, proof of a single incident is not sufficient to establish that
one of the defendant’s purposes in maintaining the vehicle involves the
keeping and selling of narcotics. See Mitchell, 336 N.C. at 33, 442 S.E.2d
at 30 (“[O]ur legislature [did not] intend[] to create a separate crime
simply because the controlled substance was temporarily in a vehicle.”).

As the majority correctly notes, “[t]he determination of whether
a ... place is used for keeping or selling a controlled substance ‘will
depend on the totality of the circumstances.” ” State v. Frazier, 142 N.C.
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App. 361, 366, 542 S.E.2d 682, 686 (2001) (quoting Mitchell, 336 N.C. at
34, 442 S.E.2d at 30). It is evident that “the contents of a vehicle are
clearly relevant in determining its use,” although “its contents are not
dispositive when . . . they do not establish that the use of the vehicle
was a prohibited one.” Mitchell, 336 N.C. at 34, 442 S.E.2d at 30. The
concurrence cites State v. Bright for the principle that one instance of
narcotics being sold from or found in a vehicle may indeed satisfy the
“totality of the circumstances” test for a felony conviction under N.C.
Gen. Stat. § 90-108(a)(7). State v. Bright, 78 N.C. App. 239, 337 S.E.2d
87 (1985). However, Bright is inapposite to a discussion of the issue
at hand.

For one, Bright touched only on the elements of the misdemeanor
charge under N.C. Gen. Stat. § 90-108—which does not require any
showing of intent that the vehicle be used for the keeping or sale of
controlled substances—and not on the different elements of the felony
charge, which is the charge at issue here. Id. Moreover, this Court in
Bright did not address the number of incidents required for a conviction
under N.C. Gen. Stat. § 90-108(a)(7). Instead, the chief question in Bright
was whether a misdemeanor crime of “ ‘maintaining a motor [vehicle] to
which persons resorted to for the keeping or sale of marijuana’ exists.”
Bright, 78 N.C. App. at 241-42) 337 S.E.2d at 88 (quoting State v. Church,
73 N.C. App. 645, 327 S.E.2d 33 (1985)). This Court held that it did. Id. at
243, 337 S.E.2d at 89. In sum, Bright involved a different offense, and did
not speak to whether the felony charge, which requires intent, could be
established by only one incident.

In addition, our Supreme Court in Mitchell did not cite Bright for
the proposition that one instance of drugs being found in a motor vehicle
is enough to sustain a conviction under N.C. Gen. Stat. § 90-108(a)(7).
Instead, Mitchell reiterated the principle that “an individual within
a vehicle possessed marijuana on one occasion cannot establish that
the vehicle is ‘used for keeping’ marijuana; nor can one marijuana
cigarette found within the car establish that element.” Mitchell, 336
N.C. at 33, 442 S.E.2d at 30. Bright was simply cited as a contrasting
example in which the totality of the circumstances test had been met in a
misdemeanor case, where “the defendant, found with twelve envelopes
containing marijuana in his vehicle, together with more than four
hundred dollars, admits to selling marijuana[.]” Id. Notwithstanding the
one example from Bright, the Supreme Court reversed the defendant’s
conviction under N.C. Gen. Stat. § 90-108(a)(7).

Despite the precedent that Mitchell established, the majority relies
on the “totality of the circumstances” test in order to hold that, in
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appropriate circumstances, a defendant may nonetheless be convicted
under N.C. Gen. Stat. § 90-108(a)(7) based upon a single instance of
narcotics being sold from the defendant’s vehicle. The majority asserts
that a contrary view would improperly “establish[] a bright-line rule
whereby one incident of keeping or selling controlled substances is
insufficient to sustain a conviction for maintaining a vehicle for keeping
or selling a controlled substance.” However, the “bright-line rule” to
which the majority refers has, indeed, been previously established by
this Court. In State v. Lane, we followed exactly that rule, which had
been promulgated by an earlier case:

In State v. Dickerson, this Court held that one isolated
incident of a defendant having been seated in a motor
vehicle while selling a controlled substance is insufficient
to warrant a charge to the jury of keeping or maintaining a
motor vehicle for the sale and/or delivery of that substance.
State v. Dickerson, 152 N.C. App. 714, 716, 568 S.E.2d 281,
282 (2002). This Court reasoned:

Pursuant to N.C. Gen. Stat. § 90-108(a)(7), it is illegal to
“knowingly keep or maintain any . . . vehicle . . . which is
used for the keeping or selling of [controlled substances].”
The statute thus prohibits the keeping or maintaining
of a vehicle only when it is used for “keeping or selling”
controlled substances. As stated by our Supreme Court
in State v. Mitchell, the word “keep . . . denotes not just
possession, but possession that occurs over a duration of
time.” Thus, the fact “that an individual within a vehicle
possesses marijuana on one occasion cannot establish
. . . the vehicle is ‘used for keeping’ marijuana; nor can
one marijuana cigarette found within the car establish
that element.” Likewise, the fact that a defendant was
in his vehicle on one occasion when he sold a controlled
substance does not by itself demonstrate the vehicle was
kept or maintained to sell a controlled substance.

Id. (quoting N.C.G.S. § 90-108(a)(7) (2001) and State
v. Mitchell, 336 N.C. 22, 32-33, 442 S.E.2d 24, 30 (1994))
(alteration in original). The evidence in the case before us
does not indicate possession of cocaine in the vehicle that
occurred over a duration of time, nor is there evidence
that defendant had used the vehicle on a prior occasion
to sell cocaine. We therefore agree with defendant that his
motion to dismiss should have been granted.
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State v. Lane, 163 N.C. App. 495, 499-500, 594 S.E.2d 107, 110-111 (2004)
(emphasis added). It is axiomatic that “[w]here a panel of the Court
of Appeals has decided the same issue, albeit in a different case, a
subsequent panel of the same court is bound by that precedent, unless it
has been overturned by a higher court.” In re Appeal from Civil Penalty,
324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989) (citations omitted).

The present case is functionally indistinguishable not just from
Mitchell, but from both Lane and Dickerson as well. The circumstances
upon which the majority bases its holding are features of the single
incident, with the sole exception of a witness’s generalized, undefined
reference to defendant’s “lifestyle.” Absent from the record is any
evidence which would indicate that defendant kept or sold controlled
substances in the vehicle “over a duration of time[,]” Lane, 163 N.C.
App. at 500, 594 S.E.2d at 111, or on more than one occasion. Instead,
the State’s evidence establishes only that narcotics were present in
defendant’s vehicle for a few hours on 6 September 2013. The officers
found no residue or remnants suggesting the prior presence of narcotics
in the vehicle, or any storage or hiding compartments suggesting that
narcotics had been kept in the vehicle in the past. See Lane, 163 N.C. App.
at 500, 594 S.E.2d at 111 (A conviction under N.C. Gen. Stat. § 90-108(a)(7)
may be sustained where there is evidence “that [the] defendant had used
the vehicle on a prior occasion to sell” or keep narcotics.). There is no
record of defendant ever having previously been charged with, or con-
victed of, keeping or selling narcotics in his vehicle. Id. Moreover, in
the instant case, defendant did not admit to selling drugs. See Bright,
78 N.C. App. at 240, 337 S.E.2d at 87. While “[t]he evidence, including
defendant’s actions [and] the contents of his car . . . are entirely con-
sistent with drug use, or with the sale of drugs generally,” that alone
is not enough to “implicate [his] car with the sale of drugs.” Mitchell, 336
N.C. at 33, 442 S.E.2d at 30 (emphasis added).

In this case, the totality of the circumstances—including the
ambiguous, unexplained reference to defendant’s “lifestyle”—show only
that defendant was found with narcotics in his vehicle on one occasion.
Thus, all this Court has before usis one isolated incident. Without something
else, I do not believe this one instance raises more than a mere “suspicion
or conjecture” that defendant’s purpose in maintaining the vehicle was
for the keeping or selling of narcotics. State v. Alston, 310 N.C. 399, 404,
312 S.E.2d 470, 473 (1984). Accordingly, I respectfully dissent.
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STATE OF NORTH CAROLINA
V.
JOANNA ROBERTA MADONNA, DEFENDANT

No. COA16-1300
Filed 17 October 2017

Homicide—first-degree murder—motion to dismiss—sufficiency
of evidence—premeditation and deliberation

The trial court did not err in a first-degree murder case by
denying defendant’s motions to dismiss the charge where there was
substantial evidence of premeditation and deliberation, including
that the married couple was arguing, defendant wife had begun a
romantic relationship with her therapist and planned to ask her
husband for a divorce, a home computer revealed internet searches
about killing, defendant got a gun and knife from her nephew,
defendant texted her therapist afterwards that it was almost done
and got ugly, defendant disposed of her bloodstained clothing, and
defendant threw away some of her husband’s important belongings.

Homicide—first-degree murder—motion to dismiss—sufficiency
of evidence—self-defense

The trial court did not err in a first-degree murder case by
denying defendant’s motions to dismiss where the State presented
substantial evidence tending to contradict defendant wife’s claim of
self-defense, including the frailty and numerous disabilities of her
husband. Further, even after the victim had been wounded twice by
gunshots, defendant stabbed him twelve times.

Criminal Law—prosecutor’s arguments—improper remarks—
fundamental fairness—overwhelming evidence of guilt

The trial court did not abuse its discretion in a first-degree
murder case by denying defendant’s motion for a mistrial and failing
to intervene ex mero motu when the prosecutor made improper
remarks during closing argument that did not render the trial
and conviction fundamentally unfair based on the overwhelming
evidence of defendant’s guilt.

Evidence—witness testimony—contacted attorney—terminated
pregnancies—reason for marrying victim—already admitted
without objection—no prejudicial error

The trial court did not abuse its discretion in a first-degree
murder case by allowing certain witness testimony, including a
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statement by defendant that she had already contacted an attorney
when the police came to her house to investigate her husband’s death,
that defendant had terminated two pregnancies, and that defendant
stated she married the victim because he had cancer and would be
dying soon—where the same evidence was already admitted without
objection or there was no reasonable possibility of a different result
given the overwhelming evidence of defendant’s guilt.

Judge BERGER concurring in separate opinion.

Appeal by Defendant from judgment entered 28 September 2015 by
Judge Henry W. Hight, Jr., in Wake County Superior Court. Heard in the
Court of Appeals 10 August 2017.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Sandra Wallace-Smith, for the State.

George B. Currin for the Defendant.

DILLON, Judge.

Joanna Roberta Madonna (“Defendant”) appeals from judgment
entered upon a jury verdict finding her guilty of first-degree murder.

I. Background

Defendant and Jose Perez (“Mr. Perez”) met in 2008 and were married
in 2009. In June 2013, Mr. Perez was Kkilled during an altercation with
Defendant. At trial, Defendant proceeded on a theory of self-defense.

Mr. Perez and Defendant were the only individuals at the scene of the
altercation. Because Mr. Perez did not live to tell his version of events,
Defendant’s account of the altercation was the only direct evidence
available at trial. Defendant testified to her version of events as follows:
While driving in a car with Mr. Perez, Defendant told Mr. Perez that she
wanted a divorce. Mr. Perez responded by saying that he would kill
himself if she left him. Mr. Perez then clutched his chest, claimed that he
was going to have a heart attack, and asked Defendant to pull over. After
Defendant pulled the car over, she got out of the car to help Mr. Perez,
but before she was able to reach the passenger door of the car, she heard
a gunshot. Mr. Perez pointed the gun at Defendant and himself, and when
Defendant attempted to take the gun from Mr. Perez, it went off and shot
him in the face. Defendant dropped the gun, got back in the car, and
began driving toward the VA hospital. Mr. Perez again started clutching



114 IN THE COURT OF APPEALS

STATE v. MADONNA
[256 N.C. App. 112 (2017)]

his chest and asking Defendant to pull over. When she again got out of
the car to check on him, Mr. Perez jumped out of the car and knocked
Defendant over, crushing her with his body weight. Defendant became
concerned that Mr. Perez was going to choke her to death. Defendant
saw a knife on the ground and “started swinging at [Mr. Perez]” until he
was no longer holding her down. Defendant testified that at that point,
she thought Mr. Perez would still be able to get up, so Defendant threw
the knife in the woods, removed Mr. Perez’s shoes so he could not chase
her, and left the scene.

The State presented considerable circumstantial evidence which
tended to contradict Defendant’s version of events. Following the
trial, the jury convicted Defendant of first-degree murder. Defendant
timely appealed.

II. Analysis

On appeal, Defendant contends that the trial court erred in (1)
denying her motions to dismiss, (2) denying her motion for mistrial and
failing to intervene ex mero motu where the prosecutor made grossly
improper remarks during closing argument, and (3) allowing inadmissible
and prejudicial witness testimony. We address each argument in turn.

A. Motions to Dismiss

Defendant first argues that the trial court erred in denying her
motions to dismiss at the close of the State’s evidence and the close of
all evidence. On appeal, Defendant contends that (1) the State failed
to present substantial evidence of premeditation and deliberation, and
(2) the State failed to present substantial evidence from which the jury
could reasonably conclude that Defendant did not act in self-defense.

We review the trial court’s denial of a motion to dismiss for
insufficiency of the evidence de novo. State v. Barnett, 368 N.C. 710,
713, 782 S.E.2d 885, 888 (2016).

When considering a motion to dismiss for insufficiency
of evidence, the court is concerned only with the legal
sufficiency of the evidence to support a verdict, not its
weight, which is a matter for the jury. The evidence must
be considered in the light most favorable to the state; all
contradictions and discrepancies therein must be resolved
in the state’s favor; and the state must be given the benefit
of every reasonable inference to be drawn in its favor
from the evidence. There must be substantial evidence of
all elements of the crime charged, and that the defendant
was the perpetrator of the crime.
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Id. (citations omitted). Substantial evidence is “relevant evidence that
a reasonable mind might accept as sufficient to support a conclusion.”
State v. Allen, 346 N.C. 731, 739, 488 S.E.2d 188, 192 (1997).

1. Premeditation and Deliberation

[1] To establish the offense of first-degree murder, the State must
show that the defendant unlawfully killed the victim with malice,
premeditation, and deliberation. State v. Vause, 328 N.C. 231, 238, 400
S.E.2d 57, 62 (1991). Premeditation is defined as “thought [] beforehand
for some length of time, however short[.]” State v. Robbins, 275 N.C.
537, 542, 169 S.E.2d 858, 861-62 (1969). Deliberation means that the
act is done “in a cool state of the blood in furtherance of some fixed
design.” State v. Buffkin, 209 N.C. 117, 125, 183 S.E. 543, 548 (1936).
“The question as to whether or not there has been deliberation is not
ordinarily capable of actual proof, but must be determined by the
jury from the circumstances.” Id. at 125, 183 S.E. at 547. Factors to be
considered in determining whether the defendant committed the crime
after premeditation and deliberation include:

(1) [W]ant of provocation on the part of the deceased; (2) the
conduct and statements of the defendant before and after
the Kkilling; (3) threats and declarations of the defendant
before and during the course of the occurrence giving
rise to the death of the deceased; (4) ill-will or previous
difficulty between the parties; (5) the dealing of lethal
blows after the deceased has been felled and rendered
helpless; and (6) evidence that the killing was done in a
brutal manner.

State v. Hamlet, 312 N.C. 162, 170, 321 S.E.2d 837, 843 (1984).

The following evidence relevant to the issue of premeditation and
deliberation was presented at trial:

Mr. Perez suffered from a heart condition and other ailments. In the
months leading up to the June 2013 death of Mr. Perez, Defendant and
Mr. Perez began arguing, mostly about financial issues. Defendant had
begun a romantic relationship with her therapist and planned to ask Mr.
Perez for a divorce.

Pursuant to a search of a home computer, law enforcement
discovered internet searches from March 2013 including “upon death of
a veteran,” “can tasers Kkill people,” “can tasers Kill people with a heart
condition,” “what is the best handgun for under $200,” “death in absentia
USA,” and “declare someone dead if missing 3 years.”

” o«
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On the day Mr. Perez was killed, Defendant visited her nephew, who
was a gun enthusiast. While visiting, Defendant expressed concerns
about her personal safety due to break-ins in her neighborhood, and
her nephew gave her a gun and a knife. Shortly after being given these
weapons, Defendant returned home and asked Mr. Perez to go on a drive
with her so that she could ask him for a divorce. Defendant took both
the gun and the knife with her in the car and used the weapons to kill
Mr. Perez, shooting him and then stabbing him approximately twelve
(12) times.

Later in the day, after killing Mr. Perez, Defendant texted her
therapist “it’s almost done” and “it got ugly.” Following Mr. Perez’s death,
Defendant disposed of her bloodstained clothing, threw away Mr. Perez’s
medications and identification, and maintained that Mr. Perez had either
gone to Florida or was at a rehabilitation center.

We hold that this evidence was relevant and constitutes substantial
evidence that the killing of Mr. Perez was premeditated and deliberate.
See id. at 170, 321 S.E.2d at 843.

2. Self-Defense

[2] When there is some evidence of self-defense, “[t]he burden is upon
the State to prove beyond a reasonable doubt that the defendant did not
act in self-defense[.]” State v. Herbin, 298 N.C. 441, 445, 259 S.E.2d 263,
267 (1979). Thus, the test on a motion to dismiss is “whether the State
has presented substantial evidence which, when taken in the light most
favorable to the State, would be sufficient to convince a rational trier of
fact that the defendant did not act in self-defense.” State v. Presson, 229
N.C. App. 325, 329, 747 S.E.2d 651, 655 (2013) (emphasis added).

In addition to the evidence recounted above, the State presented
the following evidence which tended to contradict Defendant’s claim of
self-defense: Mr. Perez was diabetic, had coronary heart disease, was a
lung cancer survivor, and suffered from numerous physical disabilities,
including nerve damage and atrophied hands that made it difficult for
him to grasp objects. Doctors testified that it would be difficult for
Mr. Perez to use a gun or grasp a knife, and that he was “relatively
frail” and “moved slowly.” The VA had approved a plan to equip Mr.
Perez and Defendant’s home with a wheelchair lift, ramps, a bathroom
modification, and special doorknobs in order to accommodate Mr.
Perez’s disabilities. In contrast, Defendant was physically active, sang in
a band, and worked as a house cleaner and in a law office doing filing.
Defendant had superficial injuries inconsistent with her account of a
violent struggle. Defendant’s therapist testified that Defendant showed
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him “knife wounds” on her arms that in fact looked like scratches,
not cuts.

Further, when viewed in the light most favorable to the State, the
evidence tends to show that even after Mr. Perez had been wounded
twice by gunshots, Defendant stabbed him twelve (12) times. And
Defendant suffered minimal injuries compared to the nature and severity
of the injuries sustained by Mr. Perez. See id. at 330, 747 S.E.2d at 656.

In conclusion, regardless of whether Defendant may have presented
evidence which tended to contradict the State’s evidence on the issue
of self-defense, we conclude that the State presented substantial
evidence that Defendant did not act in self-defense. Accordingly, we
conclude that the trial court did not err in denying Defendant’s motion
to dismiss the charge of first-degree murder.

B. Closing Argument

[3] Defendant’s second set of arguments relates to statements made by
the prosecutor during closing argument.

Counsel is generally allowed wide latitude in argument to the jury.
State v. Huffstetler, 312 N.C. 92, 112, 322 S.E.2d 110, 123 (1984). Counsel
for both sides is permitted to argue to the jury “the facts in evidence
and all reasonable inferences to be drawn therefrom together with the
relevant law so as to present his or her side of the case.” Id. However,
during a closing argument, an attorney may not “become abusive,
inject his personal experiences, [or] express his personal belief as to
the truth or falsity of the evidence or as to the guilt or innocence of the
defendant[.]” N.C. Gen. Stat. § 15A-1230(a) (2015).

Defendant first contends that the prosecutor was abusive in her
closing argument when she stated that Defendant “can’t keep her knees
together or her mouth shut.” Defendant moved for a mistrial immediately
following the prosecutor’s closing argument on the grounds that this
statement was inappropriate and violated Defendant’s due process
rights. The trial court noted Defendant’s objection for the record but
denied the motion for mistrial.

We review a trial court’s denial of a motion for mistrial for abuse
of discretion. State v. McCarver, 341 N.C. 364, 383, 462 S.E.2d 25, 36
(1995). The grant of a mistrial is a “drastic remedy, warranted only for
such serious improprieties as would make it impossible to attain a fair
and impartial verdict.” State v. Stocks, 319 N.C. 437, 441, 355 S.E.2d 492,
494 (1987).
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We conclude that the prosecutor’s statement that Defendant “can’t
keep her knees together or her mouth shut” was improperly abusive. See
N.C. Gen. Stat. § 15A-1230(a). However, we do not believe this comment
alone — or even this comment coupled with the other comments by
the prosecutor discussed below — made it impossible for Defendant to
obtain a fair trial and impartial verdict, and thus did not require that the
trial court impose the “drastic remedy” of granting Defendant’s motion
for mistrial.

Defendant also contends that during her closing argument, the
prosecutor repeatedly made inappropriate comments that Defendant
was a liar, had lied on the stand, was promiscuous, had previously had
abortions, and currently abused drugs.

Control of counsel’s arguments is left largely to the discretion of the
trial court. State v. Alston, 341 N.C. 198, 239, 461 S.E.2d 687, 709 (1995).
“When no objections are made at trial . . . the prosecutor’s argument is
subject to limited appellate review for gross improprieties which make
it plain that the trial court abused its discretion in failing to correct the
prejudicial matters ex mero motu.” Id. Our review requires a two-step
inquiry: “(1) whether the argument was improper; and, if so, (2) whether
the argument was so grossly improper as to impede the defendant’s right
to afair trial.” Statev. Huey, ___N.C.___,_,_ SE2d__,__ (2017).

In order to determine whether a prosecutor’s remarks are grossly
improper, “the remarks must be viewed in context and in light of the
overall factual circumstances to which they refer.” Id. An argument is
not improper “when it is consistent with the record and does not travel
into the fields of conjecture or personal opinion.” State v. Small, 328
N.C. 175, 184-85, 400 S.E.2d 413, 419 (1991).

An attorney may not express any “personal belief as to the truth
or falsity of the evidence” during closing argument. N.C. Gen. Stat.
§ 15A-1230(a). Our Supreme Court has held that it is improper for an
attorney to assert during argument to the jury that a witness is lying on
the stand or is a liar. State v. Sexton, 336 N.C. 321, 363, 444 S.E.2d 879, 903
(1994) (“It is improper for the district attorney, and defense counsel as
well, to assert in his argument that a witness is lying. He can argue to the
jury that they should not believe a witness, but he should not call him a
liar. State v. McKenna, 289 N.C. 668, 686, 224 S.E.2d 537, 550 (1976)[.]");
see also Huey, N.C. at , S.E.2d at ___ (“A prosecutor is not
permitted to insult a defendant or assert the defendant is a liar.”). Our
Supreme Court has recently held that it was improper for a prosecutor,
when referring to the defendant, to state that “innocent men don't lie,”
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and to assert that when the defendant “was given a chance to just tell
[the jury] the truth, he decided he’s going to tell you[, the jury,] whatever
version he thought would get you to vote not guilty.” Huey, __ N.C. at
__,__SE2dat__.

However, an attorney may “argue to the jury that they should not
believe a witness[.]” Id. “The question of whether a witness is telling the
truth is a question of credibility and is a matter for the jury alone.” State
v. Solomon, 340 N.C. 212, 221, 456 S.E.2d 778, 784 (1995).

Here, Defendant contends that the prosecutor made numerous inap-
propriate statements to the jury, including:

This defendant talks and talks and out comes falsehood,
deception, distortion, and fabrication. She stood before
you and put her hand on the bible, and she swore to tell
the truth, . . . [a]nd then she sat in that chair and testified,
[1 and every time her lips moved another monstrous lie
came oul.

She has been untruthful to you.
She was dishonest then, and she’s been dishonest now.

How could she think you could possibly believe any of the
evil fairytale she has told you?

Although Defendant did admit on the stand that she had lied numerous
times in the past, we are compelled by Supreme Court precedent to
conclude that these statements, in which the prosecutor specifically
stated that Defendant lied to the jury while testifying at trial, were
clearly improper. See Huey, __ N.C.at __, _ S.E.2d at ___; Couch
v. Private Diagnostic Clinic, 3561 N.C. 92, 93, 520 S.E.2d 785, 785 (1999)
(holding that counsel engaged in grossly improper jury argument where
the argument included “at least nineteen explicit characterizations of
the defense witnesses and opposing counsel as liars”); State v. Locklear,
294 N.C. 210, 217, 241 S.E.2d 65, 70 (1978) (“It is improper for a lawyer to
assert his opinion that a witness is lying.”); see also R. Prof. Conduct N.C.
St. B. 3.4(e) (providing that a lawyer shall not “state a personal opinion
as to the . . . credibility of a witness”). The prosecutor also improperly
referred to Defendant as a “narcissist.” See State v. Matthews, 358 N.C.
102, 111, 591 S.E.2d 535, 541-42 (2004) (holding that it was improper for
the prosecutor to engage in “name-calling”).

However, our Supreme Court has noted that where there is
overwhelming evidence against a defendant, statements that are improper
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may not, in every case, amount to prejudice and reversible error. Huey,
_ NCat___ ,_ SE.Z2dat___ (citing Sexton, 336 N.C. at 363-64, 444
S.E.2d at 903). “To demonstrate prejudice, defendant has the burden to
show a ‘reasonable possibility that, had the error[s] in question not been
committed, a different result would have been reached at the trial.” ” Huey,
_ _NCat__;___ SE.2dat__ ; N.C. Gen. Stat. § 15A-1443(a)(2015).

In this case, considering the overwhelming evidence of Defendant’s
guilt, we hold that although some of the prosecutor’s remarks were
certainly improper, they did not render the trial and conviction
fundamentally unfair. See Huey, ___N.C.at___,_ S.E.2dat___(stating
that in order for an appellate court to order a new trial, the prosecutor’s
comments must have “so infected the trial with unfairness as to make the
resulting conviction a denial of due process”) (internal marks omitted);
see also State v. Gareell, 363 N.C. 10, 61, 678 S.E.2d 618, 650 (2009).
Therefore, the trial court did not err in failing to intervene ex mero
motu. See State v. Campbell, 359 N.C. 644, 679, 617 S.E.2d 1, 23 (2005)
(noting that, even if the prosecutor’s comments in closing argument
were improper, “the jury instructions informed the jury not to rely on
the closing arguments as their guide in evaluating the evidence[,]” and
“when viewed as a whole . . . the prosecutor’s challenged arguments did
not so infuse the proceeding with impropriety as to impede defendant’s
right to a fair trial”).

As our Supreme Court has stated:

The power and effectiveness of a closing argument is a
vital part of the adversarial process that forms the basis
of our justice system. A well-reasoned, well-articulated
closing argument can be a critical part of winning a case.
Yet, arguments, no matter how effective, must avoid base
tactics such as . . . comments dominated by counsel’s
personal opinion; [and] . . . name-calling][.] . . . Our holding
here, and other similar holdings finding no prejudice
in various closing arguments, must not be taken as an
invitation to try similar arguments again. We, once again,
instruct trial judges to be prepared to intervene ex mero
motu when improper arguments are made.

Huey, N.C.at __, S.E.2d at (internal marks and citation

omitted).

C. Witness Testimony

[4] In her final argument, Defendant contends that the trial court erred
when it allowed improper witness testimony. The decision to admit
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or exclude evidence is within the inherent authority of the trial court,
and is thus reviewed under the abuse of discretion standard. See State
v. Triplett, 368 N.C. 172, 178, 775 S.E.2d 805, 808-09 (2015).

First, Defendant contends that the trial court should not have
allowed evidence of a statement she made to police when they came to
her residence to investigate Mr. Perez’s death. Specifically, Defendant
argues that her statement that she had already contacted an attorney
was constitutionally protected. See State v. Erickson, 181 N.C.
App. 479, 487, 640 S.E.2d 761, 768 (2007) (noting that it is improper
for the prosecutor to elicit “testimony regarding the defendant’s
invocation of his constitutional rights”). On appeal, Defendant points
to the prosecutor’s question regarding this statement during cross-
examination of Defendant; however, this evidence was also admitted
without objection earlier in the trial during the testimony of a detective.
Accordingly, Defendant failed to preserve this objection for appellate
review. See State v. Whitley, 311 N.C. 656, 661, 319 S.E.2d 584, 566 (1984)
(“[W]here evidence is admitted over objection, and the same evidence
has been previously admitted . . . without objection, the benefit of the
objection is lost.”).

Defendant also contends that the trial court abused its discretion
in overruling defense counsel’s objection to the prosecutor’s question
regarding whether Defendant had terminated two pregnancies. However,
Defendant later admitted, without objection, that she had written a letter
to a Catholic priest during her time in jail which included the phrase
“I got pregnant twice and had two abortions.” Therefore, Defendant has
waived her right to challenge the admission of this evidence on appeal.
See State v. Moses, 316 N.C. 356, 362, 341 S.E.2d 551, 554-55 (1986)
(“[W]hen evidence is admitted over objection but the same evidence
is thereafter admitted without objection, the benefit of the objection
ordinarily is lost.”). During cross-examination, Defendant admitted that
she had written the letter and that it contained the statement regarding
the abortions. See e.g., id.

Finally, Defendant contends that it was error for the trial court to
allow testimony from her therapist and a detective about a statement
made by her therapist that Defendant told him she had married Mr. Perez
because he had cancer and would be dying soon. Even assuming that it
was an abuse of discretion to admit this evidence, Defendant has failed
to establish that she was prejudiced by its admission in light of other
overwhelming evidence of Defendant’s guilt of the crime of first-degree
murder. See N.C. Gen. Stat. § 15A-1443(a) (“A defendant is prejudiced. . .
when there is a reasonable possibility that, had the error in question not
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been committed, a different result would have been reached at trial[.]”).
Accordingly, this argument is overruled.

NO PREJUDICIAL ERROR.
Judge ZACHARY concurs.

Judge BERGER concurs by separate opinion.
BERGER, Judge, concurring in separate opinion.

I fully concur with the majority opinion, but write separately
to address the prosecutor’s statements regarding Defendant’s “evil
fairytale” and other conjured facts.

Pursuant to N.C. Gen. Stat. § 15A-1230, an attorney is not permitted to

express his personal belief as to the truth or falsity of the
evidence or as to the guilt or innocence of the defendant,
. .. [but aln attorney may, however, on the basis of his
analysis of the evidence, argue any position or conclusion
with respect to a matter in issue.

N.C. Gen. Stat. § 15A-1230(a) (2015).
While on the stand, Defendant testified as follows:

I made up --Ilied to [my daughter]. I lied to [my daughter].
I lied to [my daughter]. And I believe that I said that
yesterday. I told [my daughter] whatever I needed to tell
her to get her to be quiet. Yes, I lied to [my daughter].

And I did lie to [my defense attorney]. I did not give him all
the information either. . . . Yes, I did. I lied to him and told
him that the gun was at the same place where Jose was.

Yes. That was a lie. I told everybody that lie. [Answer
to question concerning Jose’s whereabouts after she
killed him].
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No. I had lied and said I was going to a meeting, and I sat
there in [his] living room while he was watching golf and
-- I'm sorry.

Ilied to the police. Ilied to my children. I lied to everybody.

In a letter written from jail, Defendant admitted, “I lied to everyone
around me. I lied to my children . . . . I lied to my friends about money.
... Ilied to fellow inmates.” Further, in summarizing the evidence against
his client, defense counsel made the following statements in closing,
“She did - took some stupid actions to lie to people. She took some
stupid actions to lie to people. . . . She’s just lying.”

What do you call someone who testifies that they have lied “to
everybody”? It is difficult for me to conclude that an attorney should
be precluded from asserting that a defendant has been untruthful when
the defendant testifies she “lied to everybody” and her defense attorney
acknowledges that truth.!

There will certainly be more murders. Just as certainly, there will
be defendants who manufacture stories in an effort to conceal their
involvement in criminal activity. And, while it is permissible to label
those defendants as “killers,” prosecutors are forbidden from asserting
they are dishonest.

1. Interestingly, defense counsel argued to the jury that the victim in this case
was a liar, not only asserting that he was untruthful, but stating, “She knew what kind
of lies [Jose] was telling,” and “It wasn't - it was the final straw to separate her from
that relationship, not just to show you that Jose was lying about stuff but just where her
mindset was.”
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STATE OF NORTH CAROLINA
V.
PATTY MEADOWS

No. COA16-1207
Filed 17 October 2017

Constitutional Law—effective assistance of counsel—eliciting
damaging testimony—failure to object—no reasonable
probability of different result

A defendant did not receive ineffective assistance of counsel
in an opium trafficking case, based on allegedly eliciting damaging
testimony and failing to object to other testimony, where there was
no reasonable probability that in the absence of counsel’s alleged
errors the result of the proceeding would have been different.

Sentencing—sentencing hearings—Rule 10(b)(1)

The Court of Appeals was bound to follow the Supreme Court’s
application of N.C. R. App. P. 10(a)(1) requiring a timely request,
objection, or motion to preserve issues for appellate review during
sentencing hearings post-Canady. The holdings in Hargett and its
progeny that held that an error at sentencing was not considered
an error at trial for the purpose of Rule 10(a)(1) were contrary to
prior opinions of the Court of Appeals, contrary to both prior and
subsequent holdings of our Supreme Court, and did not constitute
binding precedent.

Appeal and Error—appealability—waiver—sentencing
hearing—failure to object or request continuance—
Rule 10(a)(1)

Defendant waived any argument in an opium trafficking case
that a sentencing hearing should not have been conducted at a
particular time, or in front of a particular judge, by failing to either
object to the commencement of the hearing or request a continuance
as required by N.C. R. App. P. 10(a)(1).

Appeal and Error—preservation of issues—sentencing
argument—failure to object at trial—consecutive sentences

Defendant failed to preserve for appellate review in an opium
trafficking case her sentencing argument, that imposition of
“consecutive sentences of 70 to 93 months on a 72-year-old first
offender for a single drug transaction” violated defendant’s Eighth
Amendment right, by failing to object at trial as required by N.C. R.
App. P. 10(a)(1).
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5. Appeal and Error—preservation of issues—sentencing
argument—failure to object at trial—consecutive
sentences—consolidation

Defendant failed to preserve for appellate review in an opium
trafficking case her sentencing argument, that the trial court abused
its discretion in sentencing her to two consecutive sentences, and
only consolidating the third conviction for sentencing, by failing to
object at trial as required by N.C. R. App. P. 10(a)(1).

Judge MURPHY concurring in result only.

Appeal by Defendant from judgments entered 7 April 2016 and
judgment entered 8 April 2016 by Judge Gary M. Gavenus in Superior
Court, Madison County, after a jury trial before Judge R. Gregory Horne
on 4 and 5 April 2016. Heard in the Court of Appeals 25 May 2017.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Daniel Snipes Johnson, for the State.

Michael E. Casterline for Defendant-Appellant.

McGEE, Chief Judge.

Patty Meadows (“Defendant”) was convicted on 7 April 2016 of one
count each of trafficking opium by sale, by delivery, and by possession.
The events leading to Defendant’s arrest and conviction occurred on
14 September 2011.

1. Factual and Procedural Basis

In early September 2011, multiple sources informed the Madison
County Sheriff’s Office that Defendant’s husband, Troy Meadows
(“Troy”), was selling large quantities of prescription pills. A confidential
informant, Jeffrey Chandler (“Chandler”) told officers that Troy would
be obtaining pills on 14 September 2011, pursuant to a prescription, for
the purposes of illegal re-sale. Chandler informed officers that he had
obtained this information from Jason Shetley (“Shetley”) who, in the
past, had illegally purchased pills from Troy.

Sheriff’s officers planned a controlled buy for 14 September 2011.
The plan was for Chandler to ask Shetley to purchase pills from Troy,
using bills provided by the Sheriff’s Office, and thereby obtain probable
cause to search Troy’s and Defendant’s house (“the Meadows home”
or “the house”) on Rollins Road. Officers gave Chandler $420.00 (“the
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buy money”) on 14 September 2011 for the purchase. The buy money
had been photocopied so that individual serial numbers were recorded.
Chandler contacted Shetley to set up the purchase. Shetley was to make
the purchase with the buy money provided by Chandler, and purchase
twenty-five oxycodone pills for himself and fifty for Chandler. At trial,
Shetley testified he called Troy about 9:00 a.m. on 14 September 2011 to
tell him he wanted to purchase seventy-five oxycodone pills. Chandler
then met with Shetley and Shetley’s girlfriend, Catherine Davis (“Davis”).
Chandler used approximately $20.00 of the buy money to purchase gas
for Shetley’s car (“the car”). Chandler, Shetley, and Davis then drove to
the Meadows home.

Madison County Sheriff’s Detective Coy Phillips, now a captain
(“Capt. Phillips”), was watching the house that morning. Shetley entered
the Meadows home at approximately 9:45 a.m., while Chandler and Davis
waited in Shetley’s car. At trial, Shetley further testified that he never saw
Troy that morning —that he “just pulled up, went and knocked on the door,
and [Defendant] was in the kitchen and told me to come in. She had the
pills out [on the table]. I bought the pills from her.” According to Shetley,
Defendant told him she had already counted out the seventy-five pills,
and he then counted out twenty-five pills, which he put in a pill bottle
he had brought with him. He then counted out an additional fifty pills,
which he put in a plastic baggie provided by Defendant. Shetley testified
that he gave Defendant payment, which she counted. Shetley then
left the house.

About five minutes after Shetley entered the house, Capt. Phillips
observed him exit the house and return to the car. Shetley, Chandler and
Davis then drove away from the Meadows home. Capt. Phillips continued
to watch the house until a deputy arrived “to secure [the house] because
we were going to execute a search warrant at [the house].” Shortly after
the car left the house, it was stopped by officers, including Madison
County Chief Deputy Michael Garrison (“Chief Garrison”),! and the
occupants were searched. Shetley testified that, when he saw police
approaching, he threw his bottle of twenty-five pills out the car window,
but that Chandler held onto the plastic baggie that contained the fifty
pills. Officers recovered a plastic baggie containing fifty oxycodone pills
from Chandler, and recovered a bottle containing twenty-five oxycodone
pills from the side of the road in the vicinity of the car. Officers had
maintained constant visual contact with Chandler from the time he was

1. Chief Garrison was serving as the Mars Hill Chief of Police at the time of
Defendant’s trial.
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given the $420.00 until the time they stopped and searched the car and
its occupants. One of the photocopied twenty dollar bills was found in
Shetley’s sock, but the remainder of the buy money was not recovered
from the car or its occupants. Shetley and Davis were arrested, and
taken to the Sheriff’s Office.

Chief Garrison testified he secured the house immediately after
arresting Shetley and Davis and, at that time, Defendant was the only
person at the house. Chief Garrison left the house at approximately
10:00 a.m., while deputies remained to keep the house and Defendant
secure. Troy and Defendant’s daughter arrived sometime after 10:00
a.m., though the exact times they were at the house are unclear. Chief
Garrison further testified he returned to the house just after 4:00 p.m.
to execute a search warrant he had obtained, and that the house and its
occupants were continuously monitored until the search of the house
was completed, after 7:00 p.m. According to Chief Garrison, Troy “did
show up there [at the house] and then we transported him back to the
[S]heriff’s [O]ffice.” Troy was also arrested that day. Chief Garrison
testified that “to the best of [his] recollection,” Troy did not return to
the house after being transported to the Sheriff’s Office. Capt. Phillips
testified that he interviewed Troy at the Sheriff’s Office from 4:29 p.m.
until 7:16 p.m., and then returned to the Meadows home. Capt. Phillips
did not indicate in his testimony that he brought Troy with him when
he returned to the Meadows home, and Defendant’s counsel did not ask
Capt. Phillips that question.

Chief Garrison testified that, after serving the search warrant, he
“identified a large quantity of narcotics and medications on the dining
room table.” Items recovered included “other pill bottles, empty pill
bottles, white pills and pink pills[,]” and plastic baggies similar to the
one recovered from Chandler that contained the fifty pills Shetley
had purchased for him. Chief Garrison testified that, after officers had
searched the house for more than three hours in an unsuccessful attempt
to locate the remainder of the buy money, he confronted Defendant
directly. Chief Garrison testified that he told Defendant: “I knew my
buy money was in the house and I wanted to get it.” According to Chief
Garrison, Defendant “told me it was in a pocket, a jacket pocket in the, I
believe it was the bedroom closet.” Chief Garrison testified that officers
recovered $380.00 from “a blue jacket hanging in a closet” that was later
identified as the remaining buy money.

Chief Garrison then identified State’s exhibit 12 as an envelope
containing the $380.00 of buy money recovered from the Meadows home.
Chief Garrison read from the log sheet attached to State’s exhibit 12,
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and testified that the log sheet “has [the] suspect[’s] name, which is Troy
Meadows, the date and time recovered which is 9/14/11 at ... 7:01 p.m. It
has Detective Matt Davis was the recovering deputy. The description,
it says, $380 U.S. currency recovered from back bedroom, blue
jacket pocket.”

Although both Chief Garrison and Capt. Phillips testified they
believed Defendant was involved in the 14 September 2011 transaction,
Defendant was not arrested until 22 July 2013.2 Defendant testified
at trial, contradicting the testimony of Chief Garrison and Shetley.
Defendant testified she had no knowledge of the drug transaction, that
she never saw Shetley that morning, and that she did not know where
the $380.00 was hidden until Troy told her sometime after 6:30 p.m. The
two containers of pills were sent to the State Bureau of Investigation
(“S.B..”) 1ab to be analyzed by Colin Andrews, who determined the
pills were oxycodone, and described them in his report as “a pill bottle
containing 25 pink tablets [and] a plastic bag containing 50 pink tablets.”
Defendant was found guilty of all three trafficking charges on 7 April
2016. Defendant appeals.

II. Analysis
A. Ineffective Assistance of Counsel

[1] Defendant argues she was denied effective assistance of counsel
because her defense counsel “elicited damaging testimony from [Capt.]
Phillips that Shetley was ‘honest[,]’ ” and also failed to object to Chief
Garrison’s testimony that “[Defendant] was as guilty as Troy was.”
We disagree.

“A defendant’s right to counsel includes the right to the effective
assistance of counsel. When a defendant attacks his conviction on the
basis that counsel was ineffective, he must show that his counsel’s
conduct fell below an objective standard of reasonableness.” State
v. Braswell, 312 N.C. 553, 561-62, 324 S.E.2d 241, 247-48 (1985) (citations
omitted). However,

if a reviewing court can determine at the outset that
there is no reasonable probability that in the absence of
counsel’s alleged errors the result of the proceeding would
have been different, then the court need not determine
whether counsel’s performance was actually deficient.

2. This testimony is the subject of one of Defendant’s arguments on appeal.
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Id. at 563, 324 S.E.2d at 248-49. Because we hold “there is no reasonable
probability that in the absence of counsel’s alleged errors the result
of the proceeding would have been different,” we reject Defendant’s
ineffective assistance of counsel (“IAC”) arguments without making any

determination concerning whether Defendant’s counsel was actually
deficient. Id. at 563, 324 S.E.2d at 249.

1. Vouching for Shetley’s Credibility

Concerning Defendant’s first argument, her counsel questioned
Capt. Phillips concerning two interviews he conducted with Shetley
after Shetley’s arrest:

Q. My question was, when you conducted that first
interview [on 14 September 2011], did you feel, leaving that
interview did you feel or form an opinion as to whether or
not [Shetley] was being honest with you?

A. Yes, sir, I did.

Q. So you felt after that first interview he was telling you
the truth?

A. No, sir.

Q. So at that time you had an idea, hey, this isn’t, this
doesn’t make sense.

A. Yes, sir.

Q. Did you during that first interview ask [Shetley] about
his drug use at the time?

A. Yes, sir, I did.

Q. And what was his response to, to whether or not he
used drugs?

A. He said he didn’t use drugs.

Q. And [Shetley] gave you another statement [on 16
September 2011], did he not?

A. He did, yes, sir.
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Q. Did he at that time admit or deny having a drug
problem?

A. At this point he admitted it, yes, sir.

Q. And again, [Shetley] admitted to you that he had a very
bad drug problem.

A. Yes, sir, he stated he had a pill problem.

Q. And based on your knowledge and experience as a
law enforcement officer, do people with drug problems
typically break into other people’s houses to supply
their habit?

A. Sometimes.
Q. Did Mr. Shetley admit that to you?

A. Yes, sir.

Q. And you filled out this Officers Investigation Report as
lead detective.

A. Yes, sir.

Q. And part 10, you stated that . . . Davis was honest and
cooperative.

A. Yes, sir.

Q. Andthat Troy...and... Shetley were also honest with
Detective . . . Phillips.

A. Yes, sir.
Q. And you signed that form on 9/19.

A. Yes, sir.

Q. And at that time the statements, the follow-up
statements, at least with Shetley, and the other statements
you got, you felt that the witnesses were honest
and cooperative.

A. Yes, sir.
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Based upon the testimony above, Defendant argues that her counsel’s
representation was deficient because he “elicited damaging testimony
from [Capt.] Phillips that Shetley was ‘honest.”” However, because we
do not believe Defendant can show the necessary prejudice to sustain
her IAC claim, as we will discuss in greater detail below, we do not need
to consider whether Defendant’s counsel’s representation of Defendant
was actually deficient. Braswell, 312 N.C. at 563, 324 S.E.2d at 248-49.

2. Chief Garrison’s Opinion of Defendant’s Guilt

Defendant next argues that her counsel committed IAC by failing to
object when Chief Garrison testified: “I felt like [Defendant] should be
charged at that time; she was as guilty as Troy was.” We disagree.

Law enforcement officers may not express any opinion that they
believe a defendant to be guilty of the crimes for which the defendant
is on trial. State v. Carrillo, 164 N.C. App. 204, 211, 595 S.E.2d 219, 224
(2004). However, although the admission of the statement by Chief
Garrison constituted error, as in Carrillo, we hold that Defendant fails
to show that the error was so prejudicial, on the facts before us, as to
require a new trial. Id.

Initially, during direct questioning by the State concerning why
Defendant was not arrested on 14 September 2011, Chief Garrison
testified to the following, without objection:

Q. Chief Garrison, was there some — I'm going to follow
up on a couple of [Defendant’s counsel’s] questions. Was
there some discussion of [Defendant] being charged back
in September of 20117

A. There was. Initially I felt that [Defendant] had direct
involvement in the drug transaction, and based on that
that she should have been charged accordingly. There
was a discussion and based on that discussion we made a
determination not to charge her at that time. Subsequently,
uh, I'm trying to think, it was probably a little over a year
and four months later we submitted the evidence to the
SBI and the SBIlabs came back as far as what the quantities
and the product were as far as the pills. Determination
was made at that time to pursue a grand jury indictment,
which we did, and the grand jury found probable cause to
have her indicted, and that’s what brought her here today.
(Emphasis added).
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Defendant does not argue on appeal that failure to object to this
testimony constituted IAC. Therefore, any such argument has been
abandoned, and we must evaluate the prejudice of the contested
testimony in light of this uncontested testimony. See N.C. R. App. P.
28(b)(6); State v. Evans, __ N.C. App. __, _ , 795 S.E.2d 444, 455 (2017).

Immediately following the above exchange, the State continued:

Q So you [Chief Garrison] said that the conversation that
you had [with other officers] back in September 2011 was
not to never charge [Defendant], it was just not to charge
her at the time?

A. The conversation was I felt like [Defendant] should
be charged at that time; she was as guilty as Troy was.
However, after we had a discussion about it and we made a
determination collectively not to pursue that at that time.

Defendant’s counsel also failed to object to this testimony, which
is not substantially different from the unchallenged prior testimony.
Chief Garrison’s prior testimony clearly indicated he believed, from
the beginning, that Defendant was “direct[ly] involve[ed] in the drug
transaction, and based on that that she should have been charged
accordingly.” Chief Garrison’s later testimony — that he Dbelieved
Defendant “was as guilty as Troy was[,]” — does not contribute
significantly to any prejudice already suffered by Defendant from the
unchallenged statement.

Further, we find that the evidence against Defendant was substantial.
Comparing the facts before us with those in Carrillo, supra, we find the
evidence against Defendant at least as compelling as that in Carrillo. In
Carrillo, two officers testified, without objection, in ways that strongly
indicated their opinion that the defendant was guilty of trafficking in
cocaine. Although this Court held that admission of testimony indicating
the officers believed the defendant was guilty constituted error, we
concluded, in light of the following evidence, that the defendant failed
to demonstrate the improper testimony was sufficiently prejudicial to
warrant a new trial pursuant to either plain error analysis or IAC:

Evidence at trial showed that the package was intercepted
by the U.S. Customs agents and contained three ceramic
turtles with a substantial amount of cocaine concealed
inside. The package was mailed from a location in Mexico
that U.S. Customs agents had identified as amail origination
point for cocaine sent to the United States. The package
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was addressed to defendant at his residence. Defendant
accepted the package. It was found inside his residence
minutes after he had taken possession of it. Broken pieces
of similar turtles containing traces of cocaine were also
found inside his apartment.

Carrillo, 164 N.C. App.at 210-11, 595 S.E.2d at 224. This Court held
in Carrillo that the defendant had failed to prove plain error, then
summarily overruled the defendant’s argument that his counsel’s failure
to object to the officers’ testimonies constituted IAC:

If we were to conclude there was a reasonable probability
that the outcome would have been different, this Court
[would have to] consider whether counsel’s actions were
in fact deficient. As we have already determined, defendant
has failed to show [plain error —] that a different outcome
at trial would have occurred if defense counsel had
objected to this testimony. This [argument] is overruled.

Id. at 211, 595 S.E.2d at 224.

In the present case, the relevant evidence presented at trial,
discussed in part above, is sufficient to defeat Defendant’s claim of
IAC. Defendant testified she was in a back bedroom at the time Shetley
entered the house because her back was bothering her and she could
not move. In addition, Defendant initially testified that Troy was gone
from the house from some time before 9:30 a.m. until he returned at
approximately 11:30 a.m., and that Troy was accompanied by officers
when he entered the house. She further testified she did not see or
hear anyone in the house until Troy returned at 11:30 a.m. After Troy
returned to the house, he was subsequently taken to the Sheriff’s Office
and arrested.

Defendant further testified that, though she knew the officers were
searching for money, she had no knowledge whatsoever of any cash
that might have been used in a drug transaction until after 6:30 p.m.
Defendant testified that Officer Davis questioned her on her front porch,
and “showed me four or five . . . pink . . . pills. . ., and . . . he said, does
[Troy] sell his medicine every month? I said, I wouldn’t worry, there’s so
many. And he said, does he take these? And I said, I've never seen those
[pink pills] in my home[,]” that the oxycodone that Troy was prescribed
were white pills. However, the pink pills recovered from Chandler and
Shetley were determined to be oxycodone by the SBI, and additional pink
pills were recovered from the dining table when the house was searched.
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According to Defendant, after Troy was taken to the Sheriff’s
Office the first time, he was returned by Sheriff Buddy Harwood
(“Sheriff Harwood”) and Capt. Phillips at approximately 6:30 p.m.
Defendant testified that she first learned about the hidden money
during a conversation with Troy, at around 6:30 p.m., in which Sheriff
Harwood participated. Defendant further testified that she never told
Chief Garrison about the location of the money — that it was only Sheriff
Harwood who was informed of the location of the $380.00. Defendant
testified that Troy was present at the house when the money was
recovered and that, once she and her daughter recovered the money,
they handed it to Capt. Phillips.

However, after reviewing his report, Capt. Phillips testified that
he began interviewing Troy at the Sheriff’s Office at 4:29 p.m. on
14 September 2011, and did not conclude the interview until 7:16 p.m.
It was only after concluding that interview with Troy at 7:16 p.m. that
Capt. Phillips returned to the Meadows home. There was no testimony
from anyone other than Defendant that Troy returned to the house
after he was interviewed at the Sheriff’'s Office. The log sheet that
accompanied an evidence bag that contained the $380.00, indicated
that the money was recovered from the Meadows home at 7:01 p.m.
by Detective Davis. According to those two documents, Defendant
could not have discussed the whereabouts of the buy money with Troy
at approximately 6:30 p.m., because Troy was at the Sheriff’s Office in
the middle of an approximately three-hour interview with Capt. Phillips.
More importantly, Troy was still at the Sheriff’s Office being interviewed
by Capt. Phillips at the time the $380.00 was recovered from a jacket
pocket in a back bedroom closet of the Meadows home.

According to Defendant’s testimony, after Sheriff Harwood was
informed where the money was located, Defendant “told [Sheriff
Harwood] that [she would] tell my daughter where the money was at
and she could go get it.” Defendant testified that neither Sheriff Harwood
nor Capt. Phillips made any effort to have officers escort her to retrieve
the money. Defendant’s own counsel asked Defendant: “So you're telling
me that at some point in time you got off the couch and went in the
back room with no officer watching you?” Defendant answered that was
correct, that she and her daughter retrieved the money without escort of
any kind. The $380.00 recovered was later confirmed to be the remainder
of the buy money. That Defendant would be sent unescorted to retrieve
the main evidence in the investigation defies logic, protocol as testified
to by Chief Garrison, and what actually occurred as testified to by Chief
Garrison. Chief Garrison testified that he “stood guard” with Defendant
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during the search, and that Officer Davis was the officer who recovered
the $380.00 from the jacket in the bedroom closet.

Defendant’s own testimony cannot explain how the $380.00 in buy
money could have been placed in a jacket pocket in a back room closet
by anyone other than herself. All the evidence shows that Shetley entered
the Meadows home with $400.00 of the buy money and left with only
$20.00, which was recovered from Shetley when the car was stopped.
Therefore, the $380.00 of buy money recovered from the Meadows home
had to have been left in the home by Shetley between 9:45 a.m. and 9:50
a.m., at the same time he acquired the seventy-five pills of oxycodone,
and at a time Defendant herself testified she was alone in the house.
Shetley had no opportunity to give the $380.00 to Troy, and when Troy
returned to the house before his arrest, he was accompanied by officers,
and not allowed to freely roam the house. Assuming, arguendo, Troy
did return to the house a second time, according to Capt. Phillips’
report and testimony, it would have to have been after the buy money
was already recovered.

On the facts before us, because we hold “that there is no reasonable
probability that in the absence of counsel’s alleged errors the result of the
proceeding would have been different,” we reject Defendant’s argument
and need not “determine whether counsel’s performance was actually
deficient.” Braswell, 312 N.C. at 563, 324 S.E.2d at 249. This argument is
without merit.

B. Sentencing

Defendant argues four errors were committed at her sentencing
hearing. Defendant argues the trial court erred in Defendant’s sentencing
because a judge — different from the judge who presided over the
trial — issued the sentence and improperly “overruled” a prior order
of the trial judge. Defendant also argues that the trial court “abused
[its] discretion by imposing consecutive sentences of 70 to 93 months
on a 72-year-old first offender for a single drug transaction,” and that
this sentence violated Defendant’s Eighth Amendment right that her
sentence be proportional to her crime. We disagree.

Defendant did not object to any of these alleged errors at her
sentencing hearing. North Carolina Rule of Appellate Procedure
Rule 10(a)(1) states:

In order to preserve an issue for appellate review, a party
must have presented to the trial court a timely request,
objection, or motion, stating the specific grounds for the
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ruling the party desired the court to make if the specific
grounds were not apparent from the context.

N.C. R. App. P. 10(2)(1) (2015).3 Despite her failure to object, Defendant
makes no argument in her briefindicating why we should address the first
two alleged errors — that a judge different from the judge who presided
over the trial issued the sentence and improperly “overruled” a prior
order of the trial judge. Concerning Defendant’s remaining arguments —
that her long sentence constituted an abuse of discretion and violated the
Eighth Amendment — she contends: “An error at sentencing [including
a constitutional claim] may be reviewed on appeal, absent an objection
in the court below. State v. Pettigrew, 204 N.C. App. 248, 258, 693 S.E.2d
698, 704-05 (2010).”

1. Rule 10(a)(1) and State v. Canady

[2] We assume, arguendo, that Defendant contends that all of her
arguments are preserved without objection because they allegedly
occurred at sentencing. See Id. Defendant is correct that this Court
addressed the defendant’s argument in Pettigrew, even though the
defendant had not raised his objection at his sentencing hearing. This
Court reasoned:

The State argues that [the d]efendant has not preserved this
issue for appellate review because [the d]efendant did not
raise [his] constitutional issue at trial. However, in State
v. Curmon, 171 N.C. App. 697, 615 S.E.2d 417 (2005), our
Court held that “[a]n error at sentencing is not considered
an error at trial for the purpose of Rule 10[(a)](1)
because this rule is directed to matters which occur
at trial and upon which the trial court must be given an
opportunity to rule in order to preserve the question for
appeal.” Accordingly, [the d]efendant was not required to
object at sentencing to preserve this issue on appeal.

Pettigrew, 204 N.C. App. at 258, 693 S.E.2d at 704-05 (citations omitted).
Curmon cited State v. Hargett, 157 N.C. App. 90, 93, 577 S.E.2d 703,
705 (2003), which in turn cited our Supreme Court’s opinion in State

3. Rule 10 was amended effective 1 October 2009, and certain provisions were
changed and subsections moved. Prior to the 2009 amendment, the language cited above
from subsection (a)(1) was located in subsection (b)(1). Therefore, all pre-amendment
opinions refer to Rule 10(b)(1) when referring to what is now Rule 10(a)(1). In an attempt
to achieve agreement between citations in this opinion, we will change (b) to (a) as
needed, which will be indicated by brackets.
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v. Canady, 330 N.C. 398, 401, 410 S.E.2d 875, 878 (1991). Our research
shows that Canady is the genesis of a line of opinions from this Court
that contend Rule 10(a)(1) does not apply in sentencing hearings.

However, this Court has also regularly held, post-Canady, that
objection to alleged errors at sentencing is required in order to preserve
them for appellate review. See, e.g., State v. Baldwin, 240 N.C. App. 413,
421-22, 770 S.E.2d 167, 173-74 (2015); State v. Phillips, 227 N.C. App. 416,
422, 742 S.E.2d 338, 342-43 (2013); State v. Facyson, 227 N.C. App. 576,
582, 743 S.E.2d 252, 256 (2013); and State v. Flaugher, 214 N.C. App. 370,
388, 713 S.E.2d 576, 590 (2011). In State v. Freeman, this Court’s holding
directly contradicts the Canady analysis in Pettigrew and Defendant’s
Eighth Amendment argument in the present case:

Defendant further argues that his sentence is grossly
disproportionate to the severity of the crime and violates
the Eighth Amendment prohibition against cruel and
unusual punishment. Defendant did not object at trial,
however, and “constitutional arguments will not be
considered for the first time on appeal.” . . . . Defendant
has failed to preserve his Eighth Amendment argument,
and we dismiss defendant’s assignment of error.

State v. Freeman, 185 N.C. App. 408, 414, 648 S.E.2d 876, 881 (2007)
(citations omitted); see also State v. Lewis, 231 N.C. App. 438, 444,
752 S.E.2d 216, 220 (2013). In light of this conflict between opinions
of this Court concerning treatment of the failure to object to errors
during sentencing hearings in the wake of Canady, we must attempt to
determine the correct precedent to apply in the present case.4 Because
it is this Court’s occasional application of certain wording in Canady
that has resulted in a lack of uniformity in some of this Court’s opinions,
we first analyze Canady. In Canady, the defendant’s sole argument was
“that it was error for the [trial] court to rely on the statement of the
prosecuting attorney in finding the aggravating factor.” Canady, 330
N.C. at 399, 410 S.E.2d at 876. This was essentially an argument that
there was insufficient evidence to support the sole aggravating factor
found by the trial court. However, the defendant failed to object to this
error at his sentencing hearing. Id. at 400, 410 S.E.2d at 877.

For reasons we will discuss in greater detail below, a majority of
our Supreme Court held that the error had been properly preserved

4. In a dissent in Freeman, the dissenting judge acknowledged that she had applied
Rule 10(a)(1) inconsistently in her prior opinions. Freeman, 185 N.C. App. at 420, 648
S.E.2d at 885.
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for appellate review despite the defendant’s lack of objection at the
sentencing hearing. Justice Meyer dissented based upon, inter alia,
his belief that, pursuant to Rule 10(a)(1), the defendant’s failure
to object at the sentencing hearing constituted a waiver of his right to
appellate review: “What the majority fails to recognize, however, is that
Rule 10[(a)](1)...limits this Court’s appellate review to exceptions which
have been properly preserved for review.” Canady, 330 N.C. at 404, 410
S.E.2d at 879 (Justice Meyer dissenting). Justice Meyer cautioned: “The
majority today discards our longstanding rules of appellate procedure.”
Id. at 406, 410 S.E.2d at 880.

The majority in Canady then addressed and dismissed the concerns
of Justice Meyer on two different bases:

Assuming Rule 10 requires an exception to be made to the
finding of an aggravating factor, we hold the defendant
has complied with the Rule. At the time of sentencing
the judge said, “[f]or the record, the Court did take into
consideration two previous felony convictions, possession
of marijuana and LSD, and a charge of escape from the
department of corrections.” The defendant marked an
exception to this statement and made it the subject of
an assignment of error. This was sufficient to preserve the
question for appellate review.

Justice Meyer in his dissent relies on Rule 10[(a)](1) of the
Rules of Appellate Procedure and argues that an objection
to the finding of the aggravating factor should have been
made at the time the factor was found.

[Rule 10(a)(1)] does not have any application to this case.
It is directed to matters which occur at trial and upon
which the trial court must be given an opportunity to rule
in order to preserve the question for appeal. The purpose
of the rule is to require a party to call the [trial] court’s
attention to a matter upon which he or she wants a ruling
before he or she can assign error to the matter on appeal.
If we did not have this rule, a party could allow evidence
to be introduced or other things to happen during a trial
as a matter of trial strategy and then assign error to them
if the strategy does not work. That is not present in this
case. The defendant did not want the [trial] court to
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find the aggravating factor, and the [trial] court knew
or should have known it. This is sufficient to support an
[argument on appeal].

[W]e have held that Rule 10[(a)](1) does not apply to this
case. We base this holding on our knowledge of the way
our judicial system works. As we understand the dissent
by Justice Meyer, he would require a party to object to any
finding of fact in a judgment at the time the finding of fact is
made. This would be a near impossibility in many cases in
which the court renders a judgment at some time after the
trial is concluded. We do not believe it was the intention
of Rule 10[(a)](1) to impose such a requirement. We shall
not require that after a trial is completed and a judge is
preparing a judgment or making findings of aggravating
factors in a criminal case, that a party object as each
fact or factor is found in order to preserve the question
for appeal.

Id. at 401-02, 410 S.E.2d at 877-78 (citations omitted). Though we see
how the language used in Canady could lead to misapplication of its
holding, in our reading, the holding appears to be fairly limited. First,
the Court held that, if Rule 10 applied in that case, the defendant suffi-
ciently complied with it. Second, and more relevant to the present case,
the Court did not state that Rule 10(a)(1) never applied to sentencing
hearings. The Court stated, “we have held that Rule 10{(a)](1) does not
apply to this case.” Id. at 402, 410 S.E.2d at 878 (emphasis added). This
language does not indicate that the Court did not consider sentencing
hearings to be a part of the trial — a fact that is further supported by the
Court’s explanation of the purpose of Rule 10(a)(1), which purpose is
just as valid at a sentencing hearing as it is at the guilt/innocence phase
of the trial. The Court explained:

We do not believe it was the intention of Rule 10[(a)](1) to
impose...arequirement. ... that after a trial is completed
and a judge is preparing a judgment or making findings of
aggravating factors in a criminal case, that a party object
as each fact or factor is found in order to preserve the
question for appeal.

Id. at 402, 410 S.E.2d at 878. This holding merely states that Rule 10(a)(1)
does not apply after the proceedings have concluded — including the
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sentencing hearing — and the trial court is in the process of memorializing
its judgment.®

However, this Court has read Canady much more broadly. The first
opinion to cite Canady for the proposition that Rule 10(a)(1) does not
apply to sentencing hearings was Hargett, in which this Court considered
the defendant’s double jeopardy argument even though he had failed to
object at sentencing:

Defendant failed to object to the sentencing at trial.
N.C. Rule 10[(a)](1) requires an objection at trial for
preservation of an issue on appeal. Our Supreme Court
has held that an error at sentencing is not considered
an error at trial for the purpose of N.C. Rule 10[(a)](1)
of the North Carolina Rules of Appellate Procedure. State
v. Canady, 330 N.C. 398, 410 S.E.2d 875 (1991).

Hargett, 1567 N.C. App. at 92, 577 S.E.2d at 705 (emphasis added).
Following the precedent set in Hargett, Canady has continued to
be interpreted by this Court, intermittently, as including a blanket
holding that any error at sentencing is preserved for appellate
review even absent objection because Rule 10(a)(1) does not apply
at sentencing. See State v. McNair, __ N.C. App. __, 797 S.E.2d 712
(2017) (unpublished); State v. Dove, __ N.C. App. __, 790 S.E.2d 755
(2016) (unpublished); State v. Allah, 231 N.C. App. 88, 97, 750 S.E.2d
903, 910 (2013) (citation omitted) (“Admittedly, N.C. R. App. P. 10(a)(1)
provides that, as a general proposition, a party must have raised
an issue before the trial court before presenting it to this Court for
appellate review. However, according to well-established North
Carolina law, N.C. R. App. P. 10(a)(1) does not apply to sentencing-
related issues.”).

We do not believe Hargett correctly states the holding in Canady; at
aminimum, Canady does not include language similar to that ascribed to
it in Hargett. The next opinion to cite Canady summarized the Canady
holding in a manner more in line with the particular facts of Canady,
and suggested that the defendant had failed to preserve his argument for
appellate review by failing to object at sentencing:

We note that the defendant cannot argue insufficient
evidence [to support amount of restitution ordered] when

5. We also note that when Canady was decided, it was the judge acting as the trial
court, and not the trier of fact, who decided whether to find an aggravating factor.
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there was no objection at trial, and no other way for
the court to be alerted to defendant’s position that the
determination was wrong. See State v. Canady, 330 N.C.
398, 410 S.E.2d 875 (1991) (court allowed argument on
appeal that aggravating factor was in error even without
objection when defendant had argued for the minimum
sentence, thus alerting the judge that he didn’t want the
aggravating factor).

State v. Dickens, 161 N.C. App. 742, 590 S.E.2d 24, 2003 WL 22952108, at
*3 (2003) (unpublished) (emphasis added). This Court applied a more
limited holding from Canady in subsequent opinions as well:

While it is true that defendant must normally make
specific objections to preserve issues on appeal, our
Supreme Court has stated “We shall not require that
after a trial is completed and a judge is preparing a
Judgment or making findings of aggravating factors in a
criminal case, that a party object as each fact or factor is
found in order to preserve the question for appeal.” State
v. Canady, 330 N.C. 398, 402, 410 S.E.2d 875, 878 (1991).
The Canady Court further held that when a defendant
argues for sentencing in the mitigated range, no further
objection is required to preserve the issue on appeal when
the trial judge sentences her in the aggravated range. Id.
In the case at bar, defendant argued for a sentence in the
mitigated range, but was sentenced from the aggravated
range. She properly preserved her right to appeal the trial
court’s determination of aggravating and mitigating factors.

State v. Byrd, 164 N.C. App. 522, 526, 596 S.E.2d 860, 862—-63 (2004)
(emphasis added); see also State v. Borders, 164 N.C. App. 120, 124, 594
S.E.2d 813, 816 (2004) (citation omitted) (Canady held that preserving
review of the trial court’s finding of non-statutory aggravating factors for
appellate review by objecting “is unnecessary because it is clear that a
defendant does ‘not want the [trial] court to find [an] aggravating factor
and the [trial] court kn[ows] or should . . . know[ ] it’ 7). This Court has
also applied Rule 10(a)(1) requirements without mentioning Canady.
See State v. Jamison, 234 N.C. App. 231, 237, 758 S.E.2d 666, 671 (2014);
State v. Martin, 222 N.C. App. 213, 218-19, 729 S.E.2d 717, 722 (2012),
Freeman, 185 N.C. App. at 413-14, 648 S.E.2d at 881. Finally, in State
v. Pimental, 165 N.C. App. 547, 600 S.E.2d 898, 2004 WL 1622290, at *2
(2004) (unpublished), this Court actually cited Hargett and Canady
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in support of its holding that the State could not challenge sentencing
issues that it had failed to object to at trial.

We acknowledge that in State v. Culross, this Court, in an
unpublished opinion, rejected a request to review the line of cases
applying the Hargett interpretation of Canady, holding that we were
bound by this Court’s interpretation in Hargett:

[T]he State contends that the rule applied in Owens®
[which cites Hargett], i.e. that a Defendant need not
preserve errors during sentencing by objection or motion,
is based on this Court’s misinterpretation of our Supreme
Court’s opinion in Canady, supra. The State’s argument
is misplaced, however. Whether a misinterpretation or
not, this Court has “repeatedly applied Canady to reject
contentions that a challenge to a sentence on appeal is
precluded by a failure to object below.” “Where a panel
of the Court of Appeals has decided the same issue, albeit
in a different case, a subsequent panel of the same court
is bound by that precedent, unless it has been overturned
by a higher court.” In the Matter of Appeal from Civil
Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989). Further,
“[w]hile we recognize that a panel of the Court of Appeals
may disagree with, or even find error in, an opinion by a
prior panel . . . the panel is bound by that prior decision
until it is overturned by a higher court.”

State v. Culross, 217 N.C. App. 400, 720 S.E.2d 30, 2011 WL 6046692, at *2
(2011) (citations omitted) (unpublished). While Culross correctly states
the law, it is an incomplete statement of the law.

First, precisely because of In re Civil Penalty, when there are
conflicting lines of opinions from this Court, we generally look to our
earliest relevant opinion in order to resolve the conflict. As indicated
above, Hargett is the earliest opinion of this Court that we can locate
holding that Rule 10(a)(1) does not apply in sentencing hearings.
However, we find multiple prior opinions of this Court, filed between
Canady — which was filed on 6 December 1991 — and Hargett — which
was filed on 1 April 2003 - that declined to review alleged errors at
sentencing when the defendant had failed to object as required by

6. State v. Owens, 205 N.C. App. 260, 266, 695 S.E.2d 823, 828 (2010), addressing
a double jeopardy argument despite the defendant’s failure to object during sentencing
based on Hargett.
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Rule 10 (a)(1). See, e.g., State v. Love, 156 N.C. App. 309, 317-18, 576
S.E.2d 709, 714 (2003); State v. Williams, 149 N.C. App. 795, 799, 561
S.E.2d 925, 927 (2002); State v. Hilbert, 145 N.C. App. 440, 445, 549 S.E.2d
882, 885 (2001); State v. Clifton, 125 N.C. App. 471, 480, 481 S.E.2d 393,
398-99 (1997); State v. Evans, 125 N.C. App. 301, 304, 480 S.E.2d 435,
436-37 (1997) (“[The d]efendant lastly contends that the trial court abused
its discretion by finding certain mitigating factors in one judgment but
failing to do so in the other judgments. However, a party must present to
the trial court a timely request, objection or motion in order to preserve a
question for appellate review. N.C. R. App. P. 10[(a)](1).”). This Court, in
Hargett and in subsequent opinions relying on Hargett's interpretation of
Canady, was without authority to “overrule” prior cases of this Court, filed
after Canady, that consistently held Rule 10(a)(1) applied during sentenc-
ing hearings. In re Civil Penalty, 324 N.C. at 384, 379 S.E.2d at 37.

Second, and more definitively, any conflict between this Court and
our Supreme Court must be resolved in favor of our Supreme Court.
Although this Court has cited Canady at least forty times, many of which
involve that opinion’s analysis of Rule 10, our Supreme Court has only
cited Canady three times, and two of those citations did not involve
Rule 10 whatsoever. The single Supreme Court opinion citing Canady
concerning Rule 10 is a civil case, which cites Canady for the general
proposition that the purpose of Rule 10(a)(1) is to preclude appeal from
issues that were not first brought to the attention of the trial court. Reep
v. Beck, 360 N.C. 34, 36-37, 619 S.E.2d 497, 499-500 (2005).

Contrary to the Hargett line of cases from this Court, our Supreme
Court has continuously enforced the requirements of Rule 10(a)(1) with
respect to sentencing hearings post-Canady, and has never applied
Canady in order to circumvent Rule 10(a)(1) in sentencing hearings.
For example, in State v. Golphin, 3562 N.C. 364, 533 S.E.2d 168 (2000),
our Supreme Court held that multiple alleged errors at sentencing had
not been preserved for appellate review as required by Rule 10(a)(1).
First, our Supreme Court refused to review two defendants’ arguments
that their sentencing hearings should not have been joined because
the defendants had not objected at trial. The Court discussed one of the
defendant’s failure to object in the following manner:

[Defendant] Tilmon never actually renewed his prior
motion to sever, nor did he object to joinder of the cases
for sentencing. Therefore, the trial court never ruled
on this issue. Tilmon’s purported efforts, during the
sentencing phase, to revive his previous motion to sever
were insufficient to satisfy N.C. R. App. P. 10 to preserve
appellate review of this issue.
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Id. at 460-61, 533 S.E.2d at 231;7 Id. at 463, 533 S.E.2d at 232; Id. at 464,
533 S.E.2d at 233; Id. at 465, 533 S.E.2d at 234; Id. at 481, 533 S.E.2d
at 243; see also, e.g., State v. Augustine, 359 N.C. 709, 731, 616 S.E.2d
515, 531 (2005); State v. Roache, 358 N.C. 243, 326, 595 S.E.2d 381, 433
(2004); State v. Walters, 357 N.C. 68, 91, 588 S.E.2d 344, 358 (2003); State
v. Dawvis, 363 N.C. 1, 20, 539 S.E.2d 243, 257 (2000) (citation omitted)
(the “defendant failed to make an objection at [the sentencing hearing]
on constitutional grounds. This failure to preserve the issue results in
waiver. N.C. R. App. P. 10(b)(1)”); State v. Smith, 352 N.C. 531, 557-58,
532 S.E.2d 773, 790 (2000); State v. McNeil, 350 N.C. 657, 681, 518 S.E.2d
486, 501 (1999); State v. Thomas, 350 N.C. 315, 363, 514 S.E.2d 486, 515
(1999); State v. Flippen, 349 N.C. 264, 276, 506 S.E.2d 702, 710 (1998).

This Court has declined to follow Hargett based upon that
opinion’s conflict with opinions of our Supreme Court in at least two
prior occasions. In State v. Williams, in declining to address a double
jeopardy issue to which the defendant had failed to object at sentencing,
this Court recognized:

Hargett . . . is inconsistent with numerous Supreme Court
cases holding that a double jeopardy argument cannot
be raised for the first time on appeal. See, e.g., State
v. Dawvis, 364 N.C. 297, 301, 698 S.E.2d 65, 67 (2010) (“To the
extent defendant relies on constitutional double jeopardy
principles, we agree that his argument is not preserved
because [c]onstitutional questions not raised and passed
on by the trial court will not ordinarily be considered on
appeal.”). Because we are bound to follow the Supreme
Court, we hold that defendant’s argument is not preserved.

State v. Williams, 215 N.C. App. 412, 425, 715 S.E.2d 553, 561 (2011)
(citations omitted); see also Flaugher, 214 N.C. App. at 388, 713 S.E.2d
at 590 (Hargett is inconsistent with Supreme Court cases holding that a
defendant cannot raise a sentencing-based constitutional argument for
the first time on appeal — because the defendant failed to raise double
jeopardy issue at sentencing, issue was not preserved for appellate
review). “Because we are bound to follow the Supreme Court,” our
Supreme Court’s unabated application of Rule 10(a)(1) to sentencing

7. We note that our Supreme Court cited this section of Golphin in Reep, 360 N.C.
at 37, 619 S.E.2d at 500, in the same analysis in which it cited Canady, further bolstering
the argument that our Supreme Court has never interpreted Canady in the same manner
as Hargett.
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hearings post-Canady must control over opinions of this Court holding
otherwise. Williams, 215 N.C. App. at 425, 715 S.E.2d at 561.8

2. Failure to Continue Sentencing

[38] Defendant’s first two arguments — that the trial court erred in
Defendant’s sentencing because a judge different from the one who
presided over the trial issued the sentence, and the sentencing judge
improperly “overruled” a prior order of the trial judge — are essentially
arguments that the trial court erred in failing to continue sentencing until
the original trial court judge was available to conduct the sentencing
hearing. We do not address Defendant’s arguments because they have
not been preserved for appellate review.

When Defendant presented for sentencing, her counsel indicated
Defendant was ready and prepared to proceed. Defendant did not request
a continuance, nor did she make any objection to the commencement of
sentencing. When the trial court asked at the conclusion of sentencing if
Defendant’s counsel had any questions, Defendant’s counsel responded:
“None from the defense.” Our Supreme Court rejected a similar argument
in State v. Call, in which the “defendant contend[ed] the trial court
committed reversible error by failing to exercise its discretion when it
declined to continue defendant’s capital sentencing proceeding.” State
v. Call, 3563 N.C. 400, 415, 545 S.E.2d 190, 200 (2001). Our Supreme Court
refused to review the defendant’s argument because

[t]he record . . . demonstrates that defendant neither
requested a continuance nor objected to the trial court’s
response to the prosecutor’s suggested course of action.?
Thus, the trial court was never called upon by defen-
dant to exercise its discretion, and defendant has failed
to preserve this issue for appellate review. See N.C. R.

8. We note that Supreme Court opinions filed subsequent to Canady call into
question even the more limited reading of its holding. State v. Thompson, 359 N.C. 77, 107,
604 S.E.2d 850, 871 (2004) (failure to object to two of seven aggravating factors resulted in
those two aggravating factors not being preserved for appellate review pursuant to Rule
10(a)(1)); State v. Bell, 359 N.C. 1, 30-31, 603 S.E.2d 93, 113-14 (2004) (failure to object to
submission of certain aggravating circumstances at sentencing violated Rule 10(a)(1) and
issue was not preserved for appellate review); State v. Tirado, 358 N.C. 551, 598-99, 599
S.E.2d 515, 546 (2004) (citations omitted) (the defendant “did not object, as required by
Rule 10[(a)](1) of the Rules of Appellate Procedure, to the trial court’s submission of any
of these three aggravating circumstances, either alone or in combination with one another.
Under these circumstances, we review for plain error”).

9. The prosecutor had suggested a continuance.
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App. P. 10[(a)](1); State v. Smith, 352 N.C. 531, b57-58,
532 S.E.2d 773, 790 (2000). Accordingly, this [argument]
is rejected.

Call, 353 N.C. at 415-16, 545 S.E.2d at 200-01.

We hold that Defendant has waived any argument that the
sentencing hearing should not have been conducted at that particular
time, or in front of that particular judge, by failing to either object to the
commencement of the hearing, or request a continuance thereof. Id. at
415-16, 545 S.E.2d at 200-01. This argument is without merit.

3. Eighth Amendment

[4] Defendant argues that imposition of “consecutive sentences
of 70 to 93 months on a 72-year-old first offender for a single drug
transaction” violated Defendant’s Eighth Amendment right that her
sentence to be proportional to her crime. Defendant argues that
her failure to object to her sentence at the sentencing hearing did not
serve to waive her right to appellate review based upon the Hargett
line of cases interpreting Canady.

We have determined that the Hargett line of cases are in conflict with
controlling precedent, and cannot serve to mitigate Defendant’s failure
to object at trial as required by Rule 10(a)(1). Therefore, Defendant has
waived appellate review of the alleged constitutional violation by failing
to object at sentencing. Dawis, 353 N.C. at 20, 539 S.E.2d at 257; Flippen,
349 N.C. at 276, 506 S.E.2d at 710 (“Defendant further waived review
of any constitutional issue by failing to raise a constitutional issue at
the sentencing proceeding.”); Freeman, 185 N.C. App. at 413-14, 648
S.E.2d at 881 (Eighth Amendment argument that sentence was grossly
disproportionate to the crime was abandoned because the defendant
failed to object at trial).

4. Abuse of Discretion

[6] Defendant argues that the trial court abused its discretion in
sentencing her to two consecutive sentences, and only consolidating the
third conviction for sentencing. Defendant argues that this issue was
preserved, even absent objection, pursuant to Hargett and its progeny.
To the extent Defendant failed to preserve this issue pursuant to
Rule 10(a)(1), it has been waived.

Assuming, arguendo, this issue was preserved at trial, we reject
Defendant’s argument. At sentencing, Defendant argued for consolidated
sentences in the mitigated range. The mandated sentence for trafficking
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in more than four but less than fourteen grams of opium is a minimum
of seventy months and a maximum of ninety-three months. N.C. Gen.
Stat. § 90-95(h)(4)(a.) (2015). The trial court may only deviate from
N.C.G.S. § 90-95(h)(4)(a.) if the defendant to be sentenced has provided
law enforcement “substantial assistance” in identifying, arresting or
convicting others who have participated in the crime for which the
defendant is convicted. N.C.G.S. § 90-95(h)(5). Defendant was given
the seventy months minimum, ninety-three months maximum sentence
required by statute for each of her three trafficking convictions. However,
although Defendant requested that each sentence run concurrently, the
trial court ordered that two of Defendant’s sentences run concurrently,
but that those two sentences run consecutive to the third conviction.

“When multiple sentences of imprisonment are imposed
on a person at the same time . . . the sentences may run
either concurrently or consecutively, as determined by
the court.” N.C. Gen. Stat. § 15A-1354(a) (2009). The trial
court has the discretion to determine whether to impose
concurrent or consecutive sentences.

State v. Nunez, 204 N.C. App. 164, 169-70, 693 S.E.2d 223, 227 (2010). A
sentence within the provided statutory range will be presumed correct
unless “ ‘the record discloses that the [trial] court considered irrelevant
and improper matter in determining the severity of the sentence[.]’”
State v. Johnson, 320 N.C. 746, 753, 360 S.E.2d 676, 681 (1987) (citations
omitted). In the present case, the trial court sentenced Defendant
to a minimum of 140 months, which is seventy months less than the
210 months allowed by statute. Defendant has failed to show that the
sentence imposed constituted an abuse of discretion. This argument is
without merit.

III. Conclusion

We hold that (1) Defendant was not denied effective assistance
of counsel because any errors made by Defendant’s counsel did not
result in prejudice sufficient to sustain an IAC claim; (2) the holdings
in Hargett and its progeny that “[o]Jur Supreme Court [in Canady] has
held that an error at sentencing is not considered an error at trial for
the purpose of N.C. Rule 10[(a)](1)[,]” Hargett, 157 N.C. App. at 92, 577
S.E.2d at 705, are contrary to prior opinions of this Court, and contrary
to both prior and subsequent holdings of our Supreme Court, and do not
constitute binding precedent; (3) Defendant has failed to preserve her
sentencing arguments for appellate review as required by Rule 10(a)(1);



148 IN THE COURT OF APPEALS

STATE v. MOSLEY
[256 N.C. App. 148 (2017)]

and (4) Defendant’s argument that the trial court abused its discretion
fails, even assuming it was preserved for appellate review.

NO ERROR.
Judge STROUD concurs.

Judge MURPHY concurs in the result only.

STATE OF NORTH CAROLINA
V.
DARIAN JARELLE MOSLEY

No. COA17-345
Filed 17 October 2017

Sentencing—second-degree murder—Class Bl or B2 offense—
depraved-heart malice

The trial court erred in a second-degree murder case by
sentencing defendant as a Class B1 offender where the jury’s general
verdict of guilty to second-degree murder was ambiguous and there
was evidence of depraved-heart malice to support a Class B2 offense
based on defendant’s reckless use of arifle (a deadly weapon).

Appeal by defendant from judgment entered 24 May 2016 by Judge
R. Gregory Horne in McDowell County Superior Court. Heard in the
Court of Appeals 21 September 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Steven Armstrong, for the State.

Appellate Defender Glenn Gerding, by Assistant Appellate Defender
John F. Carella, for defendant-appellant.

ARROWOOD, Judge.

Darian Jarelle Mosley (“defendant”) appeals from judgment entered
upon his conviction for second degree murder. For the following reasons,
we vacate and remand to the trial court for resentencing.
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I. Background

On 20 May 2013, a McDowell County Grand Jury indicted defendant
on one charge of first degree murder. The case was called for a jury trial
in McDowell County Superior Court on 16 May 2016, the Honorable R.
Gregory Horne, Judge, presiding.

The evidence presented at trial tended to show the following facts:
Defendant and the victim were in a relationship. In the early morning
hours of 16 April 2013, defendant and the victim had an argument, during
the course of which the victim was fatally shot in the abdomen by a
.22 rifle held by defendant.

Defendant did not deny that he shot the victim, but stated it was an
accident. Defendant testified that he left the victim’s residence following
the initial dispute, but returned shortly thereafter to gather his belong-
ings, specifically his clothes and his rifle. Defendant testified that as he
was leaving with his belongings, he stopped in the bedroom doorway to
talk to the victim, who was in the bedroom. Defendant had a plastic bag
of clothes in his right hand and the rifle in his left hand with his finger
around the trigger. Defendant also testified that “[the victim] reached
towards the gun, and [he] took it away from her, and that’s when the gun
went off.”

On cross-examination, defendant further testified that the victim
wanted him to put this belongings down and as he pushed the victim away,
she grabbed the barrel of the rifle and it went off. Defendant knew how to
fire the rifle, but never had any safety training. Defendant stated that he
always carried the rifle around with his finger on the trigger and that
he never used the safety. Defendant also testified he did not know the rifle
was loaded.

At the conclusion of the evidence, the trial court instructed the
jury on first degree murder and the lesser included offenses of second
degree murder, voluntary manslaughter, and involuntary manslaughter
in accordance with N.C.PI-Crim. 206.13, the pattern instruction for
first degree murder where a deadly weapon is used, not involving self-
defense, covering all lesser included homicide offenses. Included in the
instructions for first degree murder, the trial court instructed the jury
on the definitions of express malice and deadly weapon implied malice.
The trial court did not give the additional definition of malice included
in N.C.PI--Crim. 206.30A when it instructed on second degree murder,
only stating that malice was required. On 24 May 2016, the jury returned
a general verdict finding defendant guilty of second degree murder. The
trial judge entered judgment sentencing defendant to 240 to 300 months
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imprisonment for second degree murder, a term within the presumptive
range of punishment for a Class Bl felony. Defendant gave notice of
appeal in open court.

II. Discussion

On appeal, defendant argues the trial court erred in sentencing him
for second degree murder as a Class B1 offense because “[t]he jury’s ver-
dict of second-degree murder failed to support the trial court’s imposi-
tion of a Class B1 sentence and supported only a sentence for a Class B2
offense.” Thus, defendant asserts this Court must remand for resentenc-
ing. Alternatively, defendant argues that if this Court denies relief under
his first argument, this Court should order a new trial because the trial
court plainly erred in omitting an “inherently dangerous acts” definition
of malice from the second degree murder instructions. We reach only
the first issue on appeal, which is similar to an issue recently addressed
by this Court in State v. Lail, 251 N.C. App. 463, 795 S.E.2d 401 (2016),
disc. review denied, 369 N.C. 524, 796 S.E.2d 927 (2017).1 “We review
de novo whether the sentence imposed was authorized by the jury’s ver-
dict.” Id. at 471, 795 S.E.2d at 408.

In Lail, the defendant appealed from a judgment sentencing him as
a B1 felon for second degree murder. Specifically,

[the d]efendant conted[ed] the trial court improperly
sentenced him as a B1 felon based on the jury’s general
verdict, since the evidence presented may have supported
a finding that he acted with depraved-heart malice.
Therefore, [the] defendant argue[d], the jury’s verdict
failing to specify whether depraved-heart malice theory
supported its conviction did not authorize the trial judge
to sentence him as a Bl felon but requires that he be
resentenced as a B2 felon.

Id. at 471, 795 S.E.2d at 408. Before addressing the defendant’s argu-
ment, this Court explained the relevant law on malice as it relates to
second degree murder as follows:

Malice is an essential element of second-degree murder.
See, e.g., State v. Thomas, 325 N.C. 583, 604, 386 S.E.2d
555, 567 (1989). North Carolina recognizes at least three
malice theories:

1. We note that this Court issued its opinion in Lail after the trial court entered
judgment in the present case. Thus, the trial court did not have the benefit of Lail’s guidance.
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(1) “express hatred, ill-will or spite”; (2) commission
of inherently dangerous acts in such a reckless
and wanton manner as to “manifest a mind utterly
without regard for human life and social duty and
deliberately bent on mischief”; or (3) a “condition
of mind which prompts a person to take the life of
another intentionally without just cause, excuse,
or justification.”

State v. Coble, 351 N.C. 448, 450-51, 527 S.E.2d 45, 47
(2000) (quoting State v. Reynolds, 307 N.C. 184, 191, 297
S.E.2d 532, 536 (1982)). “The second type of malice [is]
commonly referred to as ‘depraved-heart’ malice[.]” State
v. Fuller, 138 N.C. App. 481, 484, 531 S.E.2d 861, 864 (2000)
(citing State v. Rich, 351 N.C. 386, 527 S.E.2d 299 (2000)).

Id. at 469, 795 S.E.2d at 407. The Court further explained that while
“depraved-heart malice” had been frequently used to support second
degree murder convictions in drunk driving cases, it was not limited to
such situations. Id. at 469-70, 795 S.E.2d at 407.

Prior to 2012, all second degree murders were classified as Class B2
felonies. In 2012, our General Assembly amended N.C. Gen. Stat. § 14-17
to classify all second degree murders as Class Bl felonies except for in
two specific exceptions, in which second degree murder remains a Class
B2 felony. See 2012 N.C. Sess. Laws ch. 165, § 1. The exception at issue
here is found in N.C. Gen. Stat. § 14-17(b)(1), which states:

The malice necessary to prove second degree murder is
based on an inherently dangerous act or omission, done in
such a reckless and wanton manner as to manifest a mind
utterly without regard for human life and social duty and
deliberately bent on mischief.

N.C. Gen. Stat. § 14-17(b)(1) (2015). This exception is the previous
common law definition of depraved-heart malice. See Coble, 351 N.C. at
450-51, 527 S.E.2d at 47.

In Lail, the Court rejected the defendant’s contention finding that

[n]o evidence presented would have supported a finding
that [the] defendant acted with B2 depraved-heart malice.
The evidence presented supported only Bl theories of
malice and the jury was instructed only on those theories.
Therefore, although the jury was not instructed to answer
under what malice theory it convicted defendant of
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second-degree murder, it [was] readily apparent from the
evidence presented and instructions given that the jury,
by their verdict, found defendant guilty of B1 second-
degree murder.

251 N.C. App. at 475, 795 S.E.2d at 410. Pertinent to this case, however,
this Court noted that

a general verdict would be ambiguous for sentencing
purposes where the jury is charged on second-degree
murder and presented with evidence that may allow them
to find that either B2 depraved-heart malice or another B1
malice theory existed. In such a situation, courts cannot
speculate as to which malice theory the jury used to
support its conviction of second-degree murder. See State
v. Goodman, 298 N.C. 1, 16, 257 S.E.2d 569, 580 (1979) (“If
the jury’s verdict were general, not specifying the theory
upon which guilt was found, the court would have no way
of knowing what theory the jury used and would not have
proper basis for passing judgment.”).

Id. at 475-76, 795 S.E.2d at 411.

In the present case, the jury unanimously convicted defendant
of second degree murder. The jury verdict, however, was silent on
whether the second degree murder was a Class Bl or a Class B2 offense.
Defendant’s first argument on appeal is that the jury’s general verdict of
guilty of second degree murder is ambiguous for sentencing purposes
because there was evidence in this case of depraved-heart malice to
support a verdict of guilty of a Class B2 second degree murder. We agree.

As this Court made clear in Lail, our Supreme Court has held that
“the reckless use of a deadly weapon constituted a depraved-heart mal-
ice theory supporting a murder conviction.” Id. at 472, 795 S.E.2d at
409 (citing State v. Lilliston, 141 N.C. 857, 859, b4 S.E. 427, 427 (1906)
(upholding murder conviction under depraved-heart malice theory
where the defendant in the crowded reception room of a railroad station
engaged in a shootout, causing the death of an innocent bystander)).

In the case sub judice, unlike in Lail, there was evidence
of defendant’s reckless use of a rifle, a deadly weapon. Specifically,
defendant testified that as he was arguing with the victim, he was
holding the rifle with his finger on the trigger and without the safety on.
Defendant stated this was how he always handled the rifle — finger on the
trigger and no safety. Defendant testified that in this instance, the gun
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went off when the victim grabbed the barrel of the rifle and he pushed
her away. There was also testimony about the safety on the rifle and
testimony from a firearm expert that “[yJou would never teach anyone
to have their finger on the trigger until they are ready to fire.” Moreover,
the State argued to the jury that defendant’s actions amounted to more
than criminal negligence, claiming that defendant’s handling of the rifle
amounted to “gross recklessness or carelessness as to amount to the
heedless indifference to the safety and rights of others.”

In response to defendant’s argument that the evidence supported
a depraved-heart theory of malice and a Class B2 second degree
murder, the State points to other evidence presented in the case from
which the State claims the trial judge could have correctly concluded
that the Class B1 felony sentence was proper. That evidence, however,
is not in question. There is no doubt that there is evidence of malice
supporting a Class B1 second degree murder. The issue presently before
this Court is whether there is also evidence from which the jury could
have found depraved-heart malice to convict defendant of a Class B2
second degree murder. We hold there is such evidence in this case.

Because there was evidence presented which would have supported
a verdict on second degree murder on more than one theory of malice,
and because those theories support different levels of punishment
under N.C. Gen. Stat. § 14-17(b), the verdict rendered in this case was
ambiguous. When a verdict is ambiguous, neither we nor the trial court
is free to speculate as to the basis of a jury’s verdict, and the verdict
should be construed in favor of the defendant. State v. Whittington, 318
N.C. 114, 123, 347 S.E.2d 403, 408 (1986); see also State v. Williams,
235 N.C. 429, 430, 70 S.E.2d 1, 2 (1952) (“Any ambiguity in a verdict
will be construed in favor of the defendant.”). Given the ambiguity in
the second degree murder verdict in this case, we vacate defendant’s
sentence and remand the matter for resentencing for second degree
murder as a Class B2 felony offense.

In order to avoid such ambiguity in the future, we recommend two
actions. First, the second degree murder instructions contained as a
lesser included offense in N.C.P.I.--Crim. 206.13 should be expanded to
explain all the theories of malice that can support a verdict of second
degree murder, as set forth in N.C.PL--Crim. 206.30A. Secondly, when
there is evidence to support more than one theory of malice for second
degree murder, the trial court should present a special verdict form
that requires the jury to specify the theory of malice found to support a
second degree murder conviction.
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III. Conclusion

For the reasons discussed above, we hold the trial court erred in
sentencing defendant for second degree murder as a Class B1 offense.
Thus, we vacate the judgment and remand the matter for resentencing
for second degree murder as a Class B2 felony offense.

VACATED AND REMANDED.
Judges HUNTER, JR., and DILLON concur.

KIM TIGANI, PLAINTIFF
V.
GREGORY TIGANI, DEFENDANT

No. COA17-82
Filed 17 October 2017

Contempt—civil contempt—failure to pay attorney fees—
sufficiency of evidence

The trial court erred by finding defendant in civil contempt of
court for his failure to abide by the terms of an order directing him
to pay $20,096.68 to his wife’s attorney in a domestic litigation case
where the order was not supported by any evidence introduced at
the hearing.

Appeal by defendant from order entered 15 August 2016 by Judge
Joseph Williams in Union County District Court. Heard in the Court of
Appeals 23 August 2017.

Plumides, Romano, Johnson and Cacheris, PC, by Richard B.
Johnmson, for plaintiff-appellee.

Collins Family Law Group, by Rebecca K. Waits, for
defendant-appellant.

ZACHARY, Judge.

Gregory Tigani (defendant) appeals from an order finding him in
civil contempt of court for his failure to abide by the terms of an order
of the trial court directing defendant to pay $20,096.68 in attorney’s fees
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to the attorney hired by Kim Tigani (plaintiff) in the course of domestic
litigation between the parties. On appeal, defendant argues that the trial
court erred by finding defendant in contempt of court for his failure
to abide by the order to pay attorney’s fees to plaintiff’s counsel and
by ordering that defendant be incarcerated until he purged himself of
his contempt. Defendant contends that the court’s findings were not
supported by competent evidence. After careful review of defendant’s
arguments, in light of the record on appeal and the applicable law, we
conclude that defendant’s arguments have merit and that the contempt
order should be reversed.

Factual and Procedural Background

Plaintiff and defendant were married in 1986, separated in 2006,
and executed a separation agreement in 2007. In 2011, plaintiff filed
a complaint alleging that defendant had breached the terms of the
separation agreement and seeking specific performance and attorney’s
fees. Defendant filed an answer and counterclaims. In 2015, the matter
was tried before a jury, which found that both parties had breached the
separation agreement, that plaintiff was entitled to damages of $62,000,
and that defendant was entitled to nominal damages of $1.00. On
2 October 2015, the trial court entered orders that awarded plaintiff
$62,000 in damages and denied plaintiff’s request for specific performance.

The present appeal arises from the court’s order, also entered
2 October 2015, awarding plaintiff’s attorney’s fees. The trial court
ordered defendant to pay plaintiff’s counsel, Mr. Richard Johnson, a
total of $20,096.68 in attorney’s fees, with $10,048.34 due no later than
1 November 2015, and the remainder payable no later than 1 March
2016. On 25 November 2015, plaintiff’s counsel filed a verified motion
asking the court to hold defendant in contempt of court for failure to
make the payment that was due by 1 November 2015. The first sentence
of plaintiff’s motion, entitled “Motion For Contempt,” stated that
plaintiff was “moving the Court for an Order to Show Cause directed to
Defendant[.]” Plaintiff set out the relevant facts and asked the trial court
to issue “an Order directing Defendant to appear and show cause” why
he should not be held in contempt. Plaintiff also requested issuance of
“an Order finding Defendant in contempt of this Court and committing
Defendant to custody until such time as he fully complies” with the
order to pay attorney’s fees. Plaintiff served defendant’s counsel with
her Notice of Hearing indicating that the “matters for hearing” were
a “SHOW CAUSE,” among other matters. Defendant moved for a
continuance, which was denied. The trial court conducted a hearing on
the motion on 25 July 2016. Neither defendant nor his counsel attended
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the hearing. After hearing from plaintiff’s counsel, the trial court ruled
that defendant was in civil contempt of court for his failure to abide by
the terms of the court’s order.

On 15 August 2016, the court entered an order finding defendant
“in contempt of court for his failure to comply with” the order to pay
attorney’s fees, and ordering that defendant be incarcerated in the Union
County jail until he paid the full amount of attorney’s fees. On the same
day that the order was entered, defendant filed a motion under N.C. Gen.
Stat. § 1A-1, Rule 60, asking the court to set aside the contempt order. On
25 August 2016, defendant’s appellate counsel filed a petition for writ of
supersedeas and a motion for a temporary stay with this Court, which
were both denied the same day. On 26 August 2016, before the court had
ruled on defendant’s Rule 60 motion, defendant entered notice of appeal
to this Court. Also on 26 August 2016, plaintiff’s counsel asked the trial
court to issue an order for defendant’s arrest. Because defendant had
given notice of appeal, the court ruled that it was divested of jurisdiction
and denied the request that it order defendant’s arrest.

Standard of Review

It is well-established that “[t]he standard of review we follow in a
contempt proceeding is ‘limited to determining whether there is com-
petent evidence to support the findings of fact and whether the find-
ings support the conclusions of law.”” Miller v. Miller, 153 N.C. App.
40, 50, 568 S.E.2d 914, 920 (2002) (quoting Sharpe v. Nobles, 127 N.C.
App. 705, 709, 493 S.E.2d 288, 291 (1997)). “Findings of fact made by
the judge in contempt proceedings are conclusive on appeal when
supported by any competent evidence and are reviewable only for the
purpose of passing upon their sufficiency to warrant the judgment.”
Tucker v. Tucker, 197 N.C. App. 592, 594, 679 S.E.2d 141, 142 (2009)
(internal quotation marks omitted). However, “[i]f, as here, the finding
that the failure to pay was willful is not supported by the record, the
decree committing defendant to imprisonment for contempt must be
set aside.” Henderson v. Henderson, 307 N.C. 401, 409, 298 S.E.2d 345,
351 (1983).

Civil Contempt: Legal Principles

The purpose of a proceeding for civil contempt “is not to punish, but
to coerce the defendant to comply with the order.” Bethea v. McDonald,
70 N.C. App. 566, 570, 320 S.E.2d 690, 693 (1984) (citing Jolly v. Wright,
300 N.C. 83, 265 S.E.2d 135 (1980)). N.C. Gen. Stat. § bA-21(a) (2015)
provides that:



IN THE COURT OF APPEALS 157

TIGANI v. TIGANI
[256 N.C. App. 154 (2017)]

(a) Failure to comply with an order of a court is a
continuing civil contempt as long as:

(1) The order remains in force;

(2) The purpose of the order may still be served by
compliance with the order;

(2a) The noncompliance by the person to whom the order
is directed is willful; and

(3) The person to whom the order is directed is able
to comply with the order or is able to take reasonable
measures that would enable the person to comply with
the order.

“A person who is found in civil contempt may be imprisoned as long
as the civil contempt continues[.]” N.C. Gen. Stat. § 5A-21(b). However, “a
defendant in a civil contempt action should not be fined or incarcerated
for failing to comply with a court order without a determination by
the trial court that the defendant is presently capable of complying|.]”
McBride v. McBride, 334 N.C. 124, 130, 431 S.E.2d 14, 18 (1993) (citation
omitted). Thus:

... [I]n order to find a party in civil contempt, the court
must find that the party acted willfully in failing to comply
with the order at issue. “Willfulness constitutes: (1) an
ability to comply with the court order; and (2) a deliberate
and intentional failure to do so.” Therefore, in order to
address the requirement of willfulness, “the trial court
must make findings as to the ability of the [contemnor]
to comply with the court order during the period when in
default.” . .. Second, once the trial court has found that the
party had the means to comply with the prior order and
deliberately refused to do so, “the court may commit such
[party] to jail[.] . . . At that point, however, . . . the court
must find that the party has the present ability to pay the
total outstanding amount.

Clark v. Gragg, 171 N.C. App. 120, 122-23, 614 S.E.2d 356, 358-59 (2005)
(quoting Sowers v. Toliver, 150 N.C. App. 114, 118, 562 S.E.2d 593, 596
(2002), and Bennett v. Bennett, 21 N.C. App. 390, 393-94, 204 S.E.2d 554,
556 (1974)).

N.C. Gen. Stat. § 5A-23(a) (2015) provides that a proceeding for civil
contempt may be initiated “by the order of a judicial official directing
the alleged contemnor to appear . . . and show cause why he should not
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be held in civil contempt,” or “by the notice of a judicial official that the
alleged contemnor will be held in contempt unless he appears . . . and
shows cause why he should not be held in contempt.” Under either of
these circumstances, the alleged contemnor has the burden of proof.
In addition, pursuant to N.C. Gen. Stat. § 5A-23(al), “[p]roceedings for
civil contempt may be initiated by motion of an aggrieved party giving
notice to the alleged contemnor to appear before the court for a hearing
on whether the alleged contemnor should be held in civil contempt.
... The burden of proof in a hearing pursuant to this subsection shall
be on the aggrieved party.” “[W]hen an aggrieved party rather than a
judicial official initiates a proceeding for civil contempt, the burden
of proof is on the aggrieved party, N.C. Gen. Stat. § 5A-23(al) [(2015)],
because there has not been a judicial finding of probable cause.”
Moss v. Moss, 222 N.C. App. 75, 77, 730 S.E.2d 203, 205 (2012) (citing
Trivette v. Trivette, 162 N.C. App. 55, 60, 590 S.E.2d 298, 303 (2004)).

In the present case, the nature of plaintiff’s motion is not entirely
clear. The motion is captioned “Motion for Contempt.” However, the first
sentence of the motion states that plaintiff is “moving the Court for an
Order to Show Cause,” and in her prayer for relief plaintiff asks the trial
court to issue both a show cause order and an order finding defendant
in contempt of court. In addition, the Notice of Hearing indicates that
the matter for hearing was a “SHOW CAUSE.” Based on the language
of the motion and the notice of hearing, defendant might have believed
that the hearing conducted on 25 July 2016 could have resulted in noth-
ing more than issuance of a show cause order, to be heard at some
future date. However, defendant has not argued on appeal that he lacked
notice that the court might enter an order finding him in contempt.
Accordingly, we do not address the issue of whether plaintiff’s motion,
which includes elements of both a motion seeking to have a party held in
contempt and a motion merely seeking issuance of a show cause order,
properly provided defendant with notice that he might be held in civil
contempt of court.

Discussion

Defendant appeals from an order finding him in civil contempt
of court for failure to abide by the terms of the court’s order to pay
attorney’s fees to plaintiff’s counsel. The trial court’s order states, in
relevant part, the following:

. . . [Alfter reviewing the Court file and the exhibits
introduced into evidence and hearing the arguments of
counsel; the Court enters the following findings of fact,
conclusions of law, and decree: . . .
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1. By an order for Attorney’s Fees entered herein on
October 4, 2015, by Judge Joseph Williams, Defendant was
ordered to pay $20,096.68 in attorney’s fees with $10,048.34
due on or before November 1, 2015 and the remain[der]
due on or before March 1, 2016.

2. Defendant has willfully and deliberately violated said
Order by:

a. Failing and refusing to pay any of the attorney’s fees
since the Order was entered.

3. Defendant is in contempt of Court for his failure
to comply with the above Order as he has not paid any
attorney’s fees.

4. Defendant’s failure to comply with the previous Order
entered herein is willful and deliberate and he has the
means and ability to comply with the Order as evidenced
by his bank statements.

Based upon its findings of fact, the Court concluded in pertinent
part that:

2. Defendant is in contempt of Court for his failure
to comply with the above Order as he has not paid the
attorney’s fees as previously ordered.

3. Defendant’s failure to comply with the previous Order
entered herein is willful and deliberate and he has the
means and ability to comply with the Order as evidenced
by his bank statements.

Based upon its findings and conclusions, the trial court entered an
order stating in relevant part that:

2. Defendant shall be placed in the custody of the Union
County Sheriff’'s Department until he pays the previously
ordered attorney’s fees of $20,096.68.

3. That sentence is suspended until August 15, 2016,
provided Defendant purges his contempt by:

a. Paying the full amount of attorney’s fees owed,
$20,096.68, on or before August 15, 2016.
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As discussed above, a party may be held in civil contempt of a court
order if (1) the order remains in force; (2) the purpose of the order may
be served by compliance with the order; (3) the party’s noncompliance
is willful; and (4) the party is able to comply with the order. In this case,
defendant does not dispute that he was ordered to pay $20,096.68 in
attorney’s fees or that he had not complied with the order at the time of
the hearing. Defendant contends, however, that the trial court’s finding
that his “failure to comply with the previous Order entered herein is
willful and deliberate and he has the means and ability to comply with
the Order as evidenced by his bank statements” was not supported by
any record evidence. Upon review of the record, we agree.

At the hearing on plaintiff’s “Motion For Contempt,” no witnesses
testified and no exhibits were offered into evidence. The transcript of
the proceeding indicates that plaintiff’s counsel proffered for the trial
court’s review documents that he described as defendant’s “bank state-
ments” encompassing a mixture of business and personal records from
the period between November 2015 and March 2016. The bank records
were not introduced into evidence or authenticated by any witness, and
are not part of the record on appeal. In addition, assuming the accuracy
of plaintiff’s counsel’s description of the bank records, the records did
not reflect defendant’s financial circumstances on 25 July 2016, which is
the relevant time for purposes of determining defendant’s present abil-
ity to pay. Nor did plaintiff’s counsel offer testimony from any witness.

An order finding a party in contempt of court and ordering him
incarcerated until he complies must be supported by competent
evidence:

To justify conditioning defendant’s release from jail
for civil contempt upon payment of a large lump sum
of arrearages, the district court must find as fact that
defendant has the present ability to pay those arrearages.
The majority of cases have held that to satisfy the “present
ability” test defendant must possess some amount of cash,
or asset readily converted to cash. . . .. The record before
this court is unclear as to what evidence if any was taken
to show defendant’s present ability or lack of present
ability to pay the arrearage. Therefore, the judgment is
vacated and the action remanded to the district court for
further proceedings not inconsistent with this opinion.

McMiller v. McMiller, 77 N.C. App. 808, 809-10, 336 S.E.2d 134, 135-136
(1985). In the present case, the record contains no witness testimony
or exhibits that were introduced into evidence. As a result, there is no
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competent evidence on the issue of defendant’s financial circumstances
in July 2016, or on his ability to pay the amount of attorney’s fees that
he owed. We conclude that the trial court’s conclusion that defendant
had the present ability to comply with the order directing him to pay
plaintiff’s attorney’s fees was unsupported by any record evidence.

In urging us to reach a contrary conclusion, plaintiff notes that this
Court has previously held that a court’s finding that the contemnor had
the “present means to comply” was “minimally” sufficient to satisfy
the requirements for a valid order finding a party in contempt. In cases
such as those cited by plaintiff, we held that the court’s order, although
lacking in specific detail, was sufficient to uphold a contempt order when
the order was supported by record evidence. For example, in Maxwell
v. Maxwell, 212 N.C. App. 614, 713 S.E.2d 489 (2011), this Court discussed
an earlier case, Adkins v. Adkins, 82 N.C. App. 289, 346 S.E.2d 220 (1986):

In Adkins, the trial court found that the defendant had the
present means to comply with a court order and purge
himself of a finding of contempt. On appeal, this Court
reviewed the record evidence and held that the unspecific
finding of a present means to comply was sufficient in
light of competent evidence presented in support of the
findings. Similarly, in the present action, though the trial
court’s finding as to Plaintiff’s ability [to comply] with
the contempt order is unspecific, there was competent
evidence in the record to support the trial court’s finding
of fact. Accordingly, Plaintiff’s argument on appeal is
without merit.

Maxwell, 212 N.C. App. at 619-20, 713 S.E.2d at 493 (emphasis added). In
the present case, unlike those cited by plaintiff, the trial court’s finding
was unsupported by any record evidence.

Plaintiff also argues that, by failing to appear at the hearing on
plaintiff’s counsel’s contempt motion, plaintiff waived the right to object
to the presentation of his bank statements to the trial court. However,
defendant does not argue that it was error for the trial court to review
the documents proffered by plaintiff’s counsel, but that the trial court’s
findings and conclusions are not supported by record evidence. Plaintiff
has not cited any cases in which an order of the trial court was upheld
despite the absence of any documentary or testimonial evidence.
Moreover, the “appellate courts can judicially know only what appears
of record.” Jackson v. Housing Authority of High Point, 321 N.C. 584,
586, 364 S.E.2d 416, 417 (1988) (citation omitted).
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For the reasons discussed above, we conclude that the trial court
erred by finding defendant in civil contempt of court for his failure to
abide by the terms of the order directing him to pay attorney’s fees,
given that the order was not supported by any evidence introduced
at the hearing. Accordingly, the contempt order must be reversed
and remanded.

REVERSED AND REMANDED.
Judges CALABRIA and MURPHY concur.
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ATLANTIC COAST PROPERTIES, INC., A DELAWARE CORPORATION, PETITIONER
V.
ANGERONA M. SAUNDERS anp nusBanp, ALGUSTUS O. SAUNDERS, JR., LUCY M.
TILLETT, PATRICIA W. MOORE-PLEDGER, GENEVIVE M. GOODMAN, LYNETTE C.
WINSLOW, anp CARLTON RAY WINSLOW, RESPONDENTS

No. COA17-472
Filed 7 November 2017

Pleadings—company—failure to aver legal existence—failure to
show capacity to sue—partition of real property

The trial court did not err in an action to partition real property by
entering summary judgment in favor of respondent property owners
where petitioner company failed to affirmatively aver its legal
existence and capacity to sue.

Judge DILLON dissenting.

Appeal by petitioner from order entered 16 November 2016 by Judge
Milton F. Fitch, Jr. in Currituck County Superior Court. Heard in the
Court of Appeals 16 October 2017.

Hornthal, Riley, Ellis & Maland, LLP, by M. H. Hood Ellis, for
petitioner-appellant.

Nexsen Pruet PLLC, by Norman W. Shearin, for respondent-appellees.

CALABRIA, Judge.

Where petitioner’s petition failed to affirmatively aver its legal
existence and capacity to sue, and petitioner challenged that fact neither
at trial nor on appeal, the trial court did not err in entering summary
judgment in favor of respondents. We affirm.

I. Factual and Procedural Background

On 7 April 2006, Atlantic Coast Properties, Inc. (“petitioner”) filed a
verified petition to partition a piece of real property in Currituck County.
In this petition, petitioner alleged that it possessed a one-half undivided
interest in the property, with the remaining interests divided evenly
between Edna May Winslow and Angerona Lovie Moore Saunders,
each owning a one-quarter undivided interest. On 17 May 2006, Edna
Winslow, Angerona Saunders, and her husband, Algustus O. Saunders,
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Jr, filed an answer alleging, inter alia, that they had been in actual and
exclusive possession of the property for over twenty years, that they
were its sole owners, that petitioner had no interest in the property,
and that they further had exercised adverse possession, and adverse
possession under color of title. They further alleged that if petitioner
possessed any interest in the property, it acquired that interest as a
result of constructive fraud and unfair and deceptive practices. Due to
the nature of these counterclaims, the Clerk of Court granted a motion
to transfer the action to superior court.

On 28 September 2007, Edna Winslow, Angerona Saunders, and
Algustus Saunders moved for summary judgment. On 4 November 2013,
the trial court entered a consent order substituting parties. Due to the
death of Edna Winslow on 5 March 2013, her heirs at law were substituted
as respondents. Thus, the caption was updated to list Lucy M. Tillett,
Particia W. Moore-Pledger, Genevive M. Goodman, Lynette C. Winslow,
and Carlton Ray Winslow, in addition to Angerona M. Saunders and
Algustus O. Saunders, Jr., (collectively, “respondents”) as respondents.

On 29 May 2014, the trial court granted respondents’ motion for
summary judgment. Petitioner appealed, and on appeal, this Court
reversed, holding that petitioner “forecasted sufficient evidence to create
a genuine issue of material fact on the issue of whether W.G. Moore and
his heirs recognized the title of their cotenants and defeated any claim of
constructive ouster.” Atl. Coast Props., Inc. v. Saunders, ___ N.C. App.

. , 777 S.E.2d 292, 298 (2015), aff’d per curiam, 368 N.C. 776, 783
SE2d7 733 (2016). The matter was remanded to the trial court.

On 16 October 2013, respondents filed a second motion for summary
judgment.! In this motion, respondents alleged that petitioner was
incorporated in Delaware on 26 October 2004; that petitioner’s petition
was filed on 31 March 2006, at a time when petitioner was not authorized
to do business in North Carolina and therefore not a proper party to
commence the proceeding; that petitioner was only issued a certificate
of authority to do business in North Carolina on 16 August 2007; that on
13 March 2013, petitioner’s corporate charter was suspended in
Delaware due to tax delinquency; and on 15 May 2013, petitioner’s
certificate of authority in North Carolina was suspended for failure
to comply with Department of Revenue requirements. Respondents
therefore alleged that petitioner’s conduct since its certificate of

1. The motion for summary judgment includes reference to a motion to dismiss,
purportedly filed by respondents on 30 September 2016. This motion to dismiss is absent
from the record, and not properly before us.
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authority was suspended was null and void, and that petitioner was no
longer a legal entity which could maintain the action. On 16 November
2016, the trial court granted respondents’ motion, determining that:

[Petitioner]’s corporate charter in the State of Delaware
was declared void on March 1, 2013, that [petitioner]
and its registered agent, M. H[.] Hood Ellis, was sent a
notification of revenue suspension from the North Carolina
Department of the Secretary of State in May, 2013 which
informed [petitioner] that “(a)ny act performed . . . during
the period of suspension is invalid and of no effect”; and
it further appearing to the Court that [petitioner]’s notice
of appeal was filed and served on June 27, 2014 during
the period of revenue suspension; and it also appearing
to the Court that [petitioner] filed its petition herein prior
to applying for a certificate of authority in the State of
North Carolina and failed to plead its capacity to sue
as required by Rule 9(a) of the Rules of Civil Procedure;
and the Court takes judicial notice and concludes that the
corporate charter of [petitioner] has been void in its state
of incorporation since March 1, 2013, and that its certificate
of authority has been suspended by the North Carolina
Department of the Secretary of State since May 15, 2013
and not reinstated, and therefore any act performed by
[petitioner| during the period of suspension from and after
May 15, 2013 is invalid and of no effect, and [petitioner]
does not have the capacity to maintain this action.

The trial court therefore dismissed the petition with prejudice.

Petitioner appeals.

II. Summary Judgment

In its sole argument on appeal, petitioner contends that the trial
court erred in granting summary judgment in favor of respondents.
We disagree.

A. Standard of Review

“Our standard of review of an appeal from summary judgment is de
novo; such judgment is appropriate only when the record shows that
‘there is no genuine issue as to any material fact and that any party is
entitled to a judgment as a matter of law.” ” In re Will of Jones, 362 N.C.
569, 573, 669 S.E.2d 572, 576 (2008) (quoting Forbis v. Neal, 361 N.C. 519,
524, 649 S.E.2d 382, 385 (2007)).
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B. Analysis

Atthehearing onthe summary judgment motion atissue, respondents
alleged that the matter should be dismissed because petitioner lacked
the capacity to maintain the suit. Respondents purportedly submitted
uncertified copies of certificates to underscore their point. In response,
petitioner alleged that the certificates were not certified or under seal,
and the motion for summary judgment was not verified. Respondents
replied that the certificates were public records, and that therefore there
was no need to question their authenticity. Respondents nonetheless
offered to have the documents certified. Respondents argued, however,
that “[t]hat doesn’t change the facts. It doesn’t reinstate the corporate
charter. It doesn’t issue a certificate of authority, you know.” Petitioner
then approached the court with a procedural objection, contending that
a suspended corporation may sue and continue to maintain a civil action.
Petitioner apparently cited N.C. Gen. Stat. § 55A-14-06, which provides
that “[d]issolution of a corporation does not: . . . [a]bate or suspend a
proceeding pending by or against the corporation on the effective date
of dissolution[.]” N.C. Gen. Stat. § 556A-14-06(b)(5) (2015). Respondents
argued, however, that the statute dealt with domestic corporations where
dissolution is filed, and petitioner was a foreign corporation which had
suffered a revenue suspension. Respondents further alleged that the
initial petition failed to comply with Rule 9 of the North Carolina Rules
of Civil Procedure, which requires a corporation to plead its capacity to
sue. See N.C.R. Civ. P. 9(a). The trial court, noting petitioner’s objections,
granted respondents’ motion in open court, and subsequently entered a
written order.

On appeal, petitioner once more takes issue with the form of the
documents presented to the trial court, arguing that the documents
should not have been admitted upon summary judgment motion, that
petitioner was not required to have a certificate of authority in order to
own property, and that a North Carolina corporation suspended under
the Revenue Act may nonetheless engage in continued litigation.

Petitioner argues, and we acknowledge, that certain deficiencies
may be remedied prior to trial. N.C. Gen. Stat. § 55-15-02 specifically
provides that “[n]o foreign corporation transacting business in this
State . . . shall be permitted to maintain any action or proceeding . . .
unless the foreign corporation has obtained a certificate of authority
prior to trial.” N.C. Gen. Stat. § 55-15-02(a) (2015) (emphasis added).
We have previously held that a corporate entity lacking a certificate of
authority may rectify that situation at any time prior to trial. See Harold
Lang Jewelers, Inc. v. Johnson, 156 N.C. App. 187, 192, 576 S.E.2d 360,
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363 (2003) (holding that “Lang was aware that Johnson’s motion was
pending and could have obtained the certificate in the year and a half
that passed between the filing of the motion and the court’s dismissal
of the case”); Kyle & Assocs., Inc. v. Mahan, 161 N.C. App. 341, 344,
587 S.E.2d 914, 916 (2003) (where the plaintiff corporation “received a
certificate of authority after defendant raised the issue, but before the
North Carolina court considered the matter[,]” the plaintiff complied
with N.C. Gen. Stat. § 55-15-02(a)), aff’d per curiam, 359 N.C. 176, 605
S.E.2d 142 (2004). Were petitioner’s lack of a certificate the only thing
preventing it from maintaining the action at issue, we recognize that
petitioner could have remedied the matter by obtaining a certificate
prior to trial. However, the lack of a certificate was not the only thing
preventing petitioner from maintaining an action.

Tellingly, neither at trial nor on appeal has petitioner challenged the
facts that its charter was suspended in Delaware, that its certificate of
authority was suspended in North Carolina, nor that it failed to plead
capacity to sue in its initial petition. Petitioner challenges the documents
which allege these facts, but not the facts themselves. Any of the trial
court’s findings pertaining to these unchallenged facts are therefore
binding upon this Court. See Koufman v. Koufman, 330 N.C. 93, 97, 408
S.E.2d 729, 731 (1991). Further, petitioner raises no argument on appeal
with respect to the fact that it failed to allege capacity to sue pursuant
to Rule 9. Because petitioner fails to raise this argument, it is deemed
abandoned. See N.C.R. App. P. 28(b)(6) (“[i]ssues not presented in a
party’s brief, or in support of which no reason or argument is stated, will
be taken as abandoned”).

It is undisputed that petitioner failed to allege its capacity to sue.
Rule 9 specifically mandates that “[a]ny party not a natural person shall
make an affirmative averment showing its legal existence and capacity
to sue[.]” N.C.R. Civ. P. 9(a). It is likewise undisputed that petitioner is a
corporation, and thus a “party not a natural person[.]”

We have previously held that an affirmative averment of legal
existence and capacity to sue is a prerequisite to standing for a non-
person plaintiff. See North Iredell Neighbors for Rural Life v. Iredell
Cty., 196 N.C. App. 68, 75, 674 S.E.2d 436, 441 (2009) (where the plaintiff
organization failed to make an affirmative averment of legal existence
and capacity to sue, “[t]he trial court properly found that [the plaintiff
organization] ‘d[id] not have standing to bring suit in this matter[]’ ”).
As such, we hold that petitioner’s failure to plead its legal existence
and capacity to sue failed to establish its standing to bring suit. The
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trial court therefore did not err in entering summary judgment in favor
of respondents.

AFFIRMED.
Judge ARROWOOD concurs.

Judge DILLON dissents in a separate opinion.
DILLON, Judge, dissenting.

Petitioner is a Delaware corporation which purportedly owns an
interest in certain real estate in North Carolina (the “Property”) as a
tenant in common. Petitioner, however, has been dissolved and does
not have a certificate of authority to transact business in North Carolina
from our Secretary of State.

Petitioner filed this special proceeding seeking a partition of the
Property. The trial court granted summary judgment for Respondents,
who argue that they are the sole owners of the Property. The trial court
based its summary judgment order on its conclusion that Petitioner
lacked the capacity to seek a partition because (1) it is a dissolved
Delaware corporation without a certificate of authority to transact
business in North Carolina and (2) it failed to plead its capacity to sue as
required by Rule 9(a) of our Rules of Civil Procedure.

The majority affirms the order and reasoning of the trial court.
However, because I believe that the law is clear that Petitioner does
not need a certificate of authority to petition for a partition of its real
estate and because I believe that Petitioner has not violated Rule 9(a),
I respectfully dissent.

1. Certificate of Authority

The majority correctly explains that a foreign corporation does not
need a certificate of authority to maintain a proceeding in our courts if it
is not “transacting business” in North Carolina. Here, Petitioner argues
that it is not “transacting business” in North Carolina and therefore does
not need a certificate of authority in order to petition the trial court to
partition the Property. I agree. Specifically, the only activities Petitioner
engages in within our State are (1) that it purportedly owns an interest
in the Property, and (2) it has brought this proceeding to partition
the Property. Our General Assembly has expressly held that a foreign
corporation is not considered to be “transacting business” for purposes
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of requiring a certificate of authority “by reason of . . . [o]wning, without
more, real or personal property,” N.C. Gen. Stat. § 55-15-01(b)(11) (2015),
or “by reason of . . . [m]aintaining or defending any action or suit[.]”
N.C. Gen. Stat. § 55-15-01(b)(1).! Therefore, Petitioner does not need a
certificate of authority issued by our Secretary of State to maintain this
special proceeding.

Further, I believe that the fact that Petitioner is dissolved does
not change the result. Our General Assembly has provided that a
dissolved corporation may still dispose of its properties, N.C. Gen. Stat.
§ 55-14-05(a)(2) (2015); it may do every other act necessary to wind up
and liquidate its assets, N.C. Gen. Stat. § 55-14-05(a)(5); and it is not
otherwise prevented from commencing a proceeding in its corporate
name, N.C. Gen. Stat. § 55-14-05(b)(5). And our Supreme Court has held
that a foreign corporation has the authority to deal with its real property
in the same manner as a North Carolina corporation. See Barcello
v. Hapgood, 118 N.C. 712, 729, 24 S.E. 124, 126 (1896) (“The general rule
is that foreign corporations may acquire real and personal property such
as atract of land . . . , like domestic corporations[.]”).

II. Rule 9(a) of the N.C. Rules of Civil Procedure.

Rule 9(a) of our Rules of Civil Procedure requires that “[a]ny party
not a natural person shall make an affirmative averment showing its
legal existence and capacity to sue.” Here, Petitioner alleged that it
was a Delaware corporation, but otherwise did not allege that it had
engaged in any activity other than owning real estate. Therefore, for
the reasons stated in the prior section, I do not believe that Petitioner
was required to aver that it had not been dissolved or had obtained a
certificate of authority to transact business in North Carolina. Indeed,
the General Assembly has provided that dissolved corporations are not
prevented from suing in their own name. N.C. Gen. Stat. § 55-14-05(b)(5).
Accordingly, I believe that summary judgment on the basis of a failure to
comply with Rule 9(a) was error.

For the foregoing reasons, my vote is to reverse the order of
summary judgment.

1. If Petitioner is successful in obtaining a partition, it may be that Petitioner will,
one day in the future, sell its portion of the Property. However, even the Petitioner’s act of
selling the Property is not considered “transacting business” for purposes of Chapter 55.
See N.C. Gen. Stat. § 55-15-01(b)(9) (“Transacting business” does not include “[c]onducting
an isolated transaction completed within a period of six months and not in the course of a
number of repeated transactions of like nature[.]”).
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DANA BOOKER, PLAINTIFF
V.
RYAN STREGE, DEFENDANT

No. COA16-698
Filed 7 November 2017

1. Child Custody and Support—Uniform Child Custody
Jurisdiction and Enforcement Act—Michigan orders—
subject matter jurisdiction

The trial court did not err in a child custody case by conclud-
ing that North Carolina had subject matter jurisdiction to enter
two orders where the trial court’s initial denial of enforcement of
Michigan orders did not speak to the trial court’s broader subject
matter jurisdiction over the entire case. Further, the trial court fol-
lowed the mandates of the Uniform Child Custody Jurisdiction and
Enforcement Act.

2. Child Custody and Support—child custody modification—
substantial change in circumstances—welfare of children
The trial court did not err in a child custody case by concluding
that there had been a substantial change of circumstances justify-
ing modification of custody affecting the welfare of the children in
the hope of avoiding further parental conflict for major decisions,
including school enrollment.

Appeal by defendant from orders entered 24 November 2015 and
8 February 2016 by Judge Susan Dotson-Smith in District Court,
Buncombe County. Heard in the Court of Appeals 23 February 2017.

The Tanner Law Firm, PLLC, by James E. Tanner III, for
plaintiff-appellee.

Emily Sutton Dezio, for defendant-appellant.

STROUD, Judge.

The trial court properly exercised subject matter jurisdiction under
the UCCJEA and its findings of fact support the conclusion of a sub-
stantial change of circumstances affecting the welfare of the children
so modification of the prior custody order was appropriate. We there-
fore affirm.
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I. Background

On 5 April 2011, plaintiff-mother and defendant-father entered into
a “CONSENT JUDGMENT FOR CUSTODY AND PARENTING TIME” in
Michigan agreeing to joint legal custody of their two children with the
“children’s legal residence” being with their mother and their home state
designated as Michigan. On 29 October 2013, another consent order was
entered in Michigan allowing plaintiff and the children to move to North
Carolina. The court in Michigan noted it “will retain continuing exclu-
sive jurisdiction over this action” and “neither party will file to move or
change jurisdiction from the Wayne County Circuit Court for all issues
of custody and parenting time for at least five (5) years from the date of
entry of this Order.” On 1 December 2014, the parties signed one final
consent order in Michigan primarily regarding parenting time and the
court determined the order “resolves all claims between the parties, and
closes the case.”

Also on 1 December 2014, plaintiff filed a “PETITION FOR
REGISTRATION OF FOREIGN CHILD CUSTODY ORDER” in North
Carolina to register the Michigan orders; defendant’s address was
noted as South Dakota. On or about 3 February 2015, defendant filed
an objection to the petition “on the basis that there is an active case in
Michigan[.]” On 2 March 2015, the trial court “registered and confirmed”
all three of the Michigan orders.

On 4 March 2015, plaintiff then filed a “MOTION TO DETERMINE
THE RESIDENCES OF THE PARTIES FOR PURPOSES OF
JURISDICTION” and thereafter a motion to enforce the registered
Michigan orders. On 5 June 2015, defendant responded to plaintiff’s
motion to enforce with a motion to dismiss because North Carolina
did not have personal jurisdiction over him. On 19 June 2015, plaintiff
responded to defendant’s motion to dismiss requesting it be denied
due to waiver because of defendant’s February 2015 written objection
filed with the court and defendant’s attorney’s six court appearances
on his behalf. Defendant had not raised a defense of a lack of personal
jurisdiction in his objection or at the court appearances. On 26 June
2015, the court ultimately denied defendant’s motion to dismiss based
on lack of personal jurisdiction but concluded as a matter of law it did
not have subject matter jurisdiction and dismissed Plaintiff’s Motion to
Enforce the registered judgment because the motion did not present “an
issue ripe for the Court to intervene[.]”

On 21 July 2015, defendant moved for modification of custody,
requesting that the children be primarily placed with him in South Dakota,
and for contempt because plaintiff had not allowed him his full summer
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visitation. On 24 November 2015, the court entered an interim child
custody order concluding that North Carolina was the home state; there
had been “a substantial change in circumstances affecting the welfare
of the minor children” so it was appropriate to modify the last Michigan
order; and it was in the best interest of the children for the parties to
share legal custody with plaintiff having primary physical custody.
On 8 February 2016, the court entered a custody order determining
that North Carolina was the home state; there had been “a substantial
change in circumstances affecting the welfare of the minor children” so
it was appropriate to modify the last Michigan order; and it was in the
best interest of the children for the parties to share legal custody with
plaintiff having primary physical custody. Defendant appeals both the
24 November 2015 interim order and the 8 February 2016 custody order.

II. Subject Matter Jurisdiction

[1] Defendant first makes two arguments on appeal contending that
North Carolina did not have subject matter jurisdiction to enter two
custody orders. Oddly, it was defendant who filed for modification
of custody in North Carolina; nonetheless, a party cannot confer subject
matter jurisdiction on a court merely by requesting relief in it. See In
re T.R.P, 360 N.C. 588, 595, 636 S.E.2d 787, 793 (2006) (“Subject mat-
ter jurisdiction cannot be conferred upon a court by consent, waiver or
estoppel, and therefore failure to object to the jurisdiction is immate-
rial. Because litigants cannot consent to jurisdiction not authorized by
law, they may challenge jurisdiction over the subject matter at any stage
of the proceedings, even after judgment.” (citations, quotation marks,
brackets, and ellipses omitted)).

Whether a trial court has subject-matter jurisdiction is
a question of law, reviewed de novo on appeal. Subject-
matter jurisdiction involves the authority of a court to
adjudicate the type of controversy presented by the action
before it. Subject-matter jurisdiction derives from the law
that organizes a court and cannot be conferred on a court
by action of the parties or assumed by a court except as
provided by that law.

McKoy v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010)
(citations and quotation marks omitted).

A. 26 June 2015 Order

Defendant first contends that because the trial court dismissed
plaintiff’s motion to enforce in its 26 June 2015 order due to the court
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lacking subject matter jurisdiction, the court could not later exercise
subject matter jurisdiction. Defendant’s argument is entirely misplaced
because the 26 June 2015 order did not determine that the court lacked
subject matter jurisdiction over the entire case but rather that the court
lacked subject matter jurisdiction over only the matters in the motion
because the particular matter was not ripe. See generally Black’s Law
Dictionary 10" ed. (2014) (defining ripeness as “1. The state of a dispute
that has reached, but has not passed, the point when the facts have devel-
oped sufficiently to permit an intelligent and useful decision to be made.
2. The requirement that this state must exist before a court will decide a
controversy”). That the court chose the term ripe actually indicates that
it believed it would in the future have subject matter jurisdiction over
the issue in the motion, enforcing the Michigan orders. Regardless, the
trial court’s initial denial of enforcement of the Michigan orders did not
speak to the trial court’s broader subject matter jurisdiction over the
entire case, so this argument fails.

B. Uniform Child Custody Jurisdiction and Enforcement Act (“UCCJEA”)

Defendant next contends that under the UCCJEA “a court of this
State may not modify a child-custody determination made by a court
of another state unless a court of this State has jurisdiction to make an
initial determination under G.S. 50A-201(a)(1) or G.S. 50A-201(a)(2)[.]”
Defendant then notes that North Carolina General Statute § 50A-201
provides that a court can only exercise jurisdiction depending on the
determination of the “home state” of the children. See N.C. Gen. Stat.
§ 50A-201 (2015). For North Carolina to be the home state, the chil-
dren would have needed to live here with their mother “for at least six
consecutive months immediately before the commencement of a child-
custody proceeding.” N.C. Gen. Stat. § 50A-102 (2015). “Commencement
means the filing of the first pleading in a proceeding.” Id. (quotation
marks omitted). Defendant contends that the first pleading was filed on
1 December 2014 when plaintiff filed her motion to register the child
custody orders from Michigan and because at that time the children had
only resided in North Carolina since 12 August 2014, for approximately
three months, they had not resided here long enough for North Carolina
to be the home state and ultimately exercise jurisdiction.

But defendant’s view of when the proceeding commenced is in
error. North Carolina General Statute § 50A-102(4) defines “child cus-
tody proceeding” as

a proceeding in which legal custody, physical custody,
or visitation with respect to a child is an issue. The term
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includes a proceeding for divorce, separation, neglect,
abuse, dependency, guardianship, paternity, termination
of parental rights, and protection from domestic violence
in which the issue may appear. The term does not include
a proceeding involving juvenile delinquency, contractual
emancipation, or enforcement under Part 3 of this Article.

Id. (emphasis added). Plaintiff’s motion to register the Michigan orders
did not raise the issues of “legal custody, physical custody, or visita-
tion[.]” Id. Her request was simply to register the Michigan orders in
North Carolina so they could be enforced, in accordance with North
Carolina General Statute § 50A-305. See id. North Carolina General
Statute § 50A-102(4) specifically excludes a proceeding for enforcement
under Part 3 of Article 2; North Carolina General Statute § 50A-305 is
found in Part 3 of Article 2. See generally Chap. 50A et. seq. The first
pleading regarding custody and visitation issues was filed by father on
21 July 2015, approximately 11 months after even defendant’s alleged
date the children began residing in this state. Because North Carolina
followed the mandates of the UCCJEA it properly exercised subject
matter jurisdiction, and this argument is overruled.!

III. Substantial Change of Circumstances

[2] Lastly, defendant contends that the trial court erred in determining
there had been a substantial change of circumstances so it was appro-
priate to modify custody. Again, we note defendant himself filed for the
modification of custody which alleged facts he deemed to be substantial
changes justifying modification of custody. Defendant’s motion acknowl-
edged the prior Michigan order which had anticipated plaintiff’s move
to North Carolina and had even addressed where the children would
attend school when they reached kindergarten age. In fact, the Michigan
order entered in October 2013 set out a specific parenting schedule after
the children reached school age, to be based upon the public school
schedule in the county where the children resided at that time; it also
addressed travel for visitation, including the option of air travel when
the children are older.

1. We note there is some issue on appeal regarding whether we may consider the
addendum to the record which includes an order from the court in Michigan determining
Michigan no longer has subject matter jurisdiction and an email from the district court
judge presiding over this case in North Carolina, noting that she, the judge in Michigan,
and a judge in South Dakota had all spoken and determined North Carolina was the appro-
priate state to exercise jurisdiction. We need not resolve whether the addendum should be
considered by this Court as we have already determined North Carolina is the appropriate
jurisdiction for this case; however, we wanted to note that no arguments have been made
that any other state would have jurisdiction over this case.
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Defendant’s motion for modification was based upon several alle-
gations of changes in circumstances, all negative for plaintiff, and
positive for himself. Specifically, defendant alleged that plaintiff had
violated various provisions of the Michigan custody orders and inter-
fered with his parenting time and communication with the children; that
plaintiff’s behavior was “more erratic and unstable” such that she was
unable to care for the children on her own; that plaintiff’s living situa-
tion was “unsettled” including because she once told him she was con-
sidering moving to Wilmington but then decided to stay in Asheville;
that plaintiff had no family support in Asheville since her mother lives
in Michigan; and that plaintiff is more concerned with her career than
with the children and has them spend too much time in the care of a
babysitter. Defendant also alleged other “changes” which are actually
circumstances that clearly existed, according to his own allegations,
prior to the entry of the Michigan orders, such as that plaintiff has “a
violent, flash temper and mood swings which has been documented by
her assault on defendant when she was pregnant[.]” Defendant further
alleged that the parties had been unable to agree on where the children
should attend kindergarten, despite the prior Michigan consent orders,
which provided that they would attend school in North Carolina; defen-
dant stated he could no longer agree to the provisions of the Michigan
orders due to the negative changes he alleged regarding plaintiff and her
living situation.

We note that defendant does not challenge the ultimate custody pro-
visions determining that plaintiff would have primary physical custody
but only contends there was not a substantial change in circumstances
justifying the modification.

Shipman v. Shipman explains,

It is well established in this jurisdiction that a trial
court may order a modification of an existing child cus-
tody order between two natural parents if the party mov-
ing for modification shows that a substantial change of
circumstances affecting the welfare of the child warrants
achange in custody. The party seeking to modify a custody
order need not allege that the change in circumstances
had an adverse effect on the child. While allegations con-
cerning adversity are acceptable factors for the trial court
to consider and will support modification, a showing of
a change in circumstances that is, or is likely to be, ben-
eficial to the child may also warrant a change in custody.
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The trial court’s examination of whether to modify
an existing child custody order is twofold. The trial court
must determine whether there was a change in circum-
stances and then must examine whether such a change
affected the minor child. If the trial court concludes either
that a substantial change has not occurred or that a sub-
stantial change did occur but that it did not affect the
minor child’s welfare, the court’s examination ends, and
no modification can be ordered. . . .

When reviewing a trial court’s decision to grant or
deny a motion for the modification of an existing child
custody order, the appellate courts must examine the trial
court’s findings of fact to determine whether they are sup-
ported by substantial evidence. Substantial evidence is
such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion.

Our trial courts are vested with broad discretion in
child custody matters. This discretion is based upon the
trial courts’ opportunity to see the parties; to hear the wit-
nesses; and to detect tenors, tones, and flavors that are
lost in the bare printed record read months later by appel-
late judges[.] Accordingly, should we conclude that there
is substantial evidence in the record to support the trial
court’s findings of fact, such findings are conclusive on
appeal, even if record evidence might sustain findings to
the contrary.

In addition to evaluating whether a trial court’s find-
ings of fact are supported by substantial evidence, this
Court must determine if the trial court’s factual findings
support its conclusions of law. With regard to the trial
court’s conclusions of law, our case law indicates that the
trial court must determine whether there has been a sub-
stantial change in circumstances and whether that change
affected the minor child. Upon concluding that such a
change affects the child’s welfare, the trial court must
then decide whether a modification of custody was in the
child’s best interests. If we determine that the trial court
has properly concluded that the facts show that a substan-
tial change of circumstances has affected the welfare of
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the minor child and that modification was in the child’s
best interests, we will defer to the trial court’s judg-
ment and not disturb its decision to modify an existing
custody agreement.

357 N.C. 471, 473-75, 586 S.E.2d 250, 253-54 (2003) (citations and quota-
tion marks omitted).

We need not delve far into the findings of fact to conclude there
was a substantial change of circumstances affecting the children’s wel-
fare. In a well-organized, detailed, and comprehensive order, the trial
court addressed defendant’s allegations regarding plaintiff’s instability
and inability to care for the children, and ultimately rejected them. The
order also addressed the alleged changes, both positive and negative, for
both parties since entry of the last Michigan order. We will not address
all of the findings of fact, but we will address one of the most important
issues which led to the motions filed by both parties: the dispute over
where the children would attend kindergarten. The trial court made the
following findings which are not challenged on appeal:

31. The previous Order of the Michigan Court mandated
that the minor children would begin kindergarten in
the State of North Carolina.

32. The minor children were scheduled to begin
kindergarten in August of 2015 at William W. Estes
Elementary School.

33. The Defendant enrolled the minor children in kinder-
garten in the State of South Dakota and the Plaintiff
enrolled the minor children in kindergarten in the
State of North Carolina.

34. The Plaintiff did not consent to the Defendant enroll-
ing the minor children in kindergarten in the State of
South Dakota, nor was she notified by the Defendant.

36. The parties have shared visitation with the minor
children in accordance with the three (3) prior Court
Orders from the State of Michigan. However, both
parties have had difficulty interpreting the visitation
schedules as set forth in the former Orders of the
Michigan Court.
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37. The parties were in conflict regarding the inter-
pretation of the visitation schedule for the month
of August 2015. Plaintiff interpreted the previous
Order to require the Defendant to return the children
to the State of North Carolina to begin kindergarten
on the Saturday two weeks-prior to the day the minor
children were to begin kindergarten. That day was
August 8, 2015.

38. The Defendant claims that he interpreted the previous
Order to allow him the entire month of August 2015 as
his visitation time with the children.

39. The Defendant did not return the children on August
8, 2015, rather, returned the minor children to the
State of North Carolina on or about August 14, 2015.

Defendant does challenge finding of fact 35 which finds that duel enroll-
ing the children in school “is a substantial change of circumstances
affecting the minor children.” Defendant argues “[t]here is an absence
of any evidence on how the father’s enrollment of the children in school
where he resided . . . impacted the children in any way.” Defendant seems
to forget that the Michigan court order had already decreed that the chil-
dren were to be enrolled in North Carolina, and that his own motion to
modify was prompted by the kindergarten enrollment and alleges vari-
ous violations of the same order by plaintiff as negative changes which
impacted the children. It is clear from the next sentence in finding of fact
35 how the children were negatively impacted by the duel enrollments as
the trial court found “[i]t is no longer appropriate for these two parents
to share the education decision of where the children shall be enrolled.”
In other words, defendant’s disregard for the prior Michigan order and
trying to unilaterally move the children to South Dakota and his inabil-
ity to work with plaintiff to resolve their school disagreement without
extensive litigation indicated to the trial court that the parties cannot,
for whatever reason, work together for the benefit of the children. The
negative impact on the children is not from whether they attend this
school or that school; the impact is from their parents’ fighting with one
another over important decisions all parents must make for their chil-
dren. Parental conflict is not good for children. The trial court is not
required to wait until the children have been damaged enough to receive
a formal diagnosis of some mental or emotional disorder to intervene.

The trial court also addressed defendant’s allegations of various vio-
lations of the orders by plaintiff and essentially rejected them. Although
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the 2013 Michigan order had set out a parenting schedule in anticipation
of the children starting school, the conflict that developed between the
parents since 2013, exacerbated by defendant’s unilateral enrollment of
the children in school in South Dakota, supported the trial court’s find-
ing of a substantial change of circumstances requiring a modification of
the custodial schedule in the hope of avoiding further parental conflict.
As the actual specifics of the changes in the custodial schedule are not at
issue on appeal, we need not review them. This argument is overruled.

IV. Conclusion

We conclude that North Carolina properly exercised subject mat-
ter jurisdiction and the trial court properly found a substantial change
in circumstances affecting the minor children so modification of the
prior custody order was in the best interest of the children; therefore,
we affirm.

AFFIRMED.
Judges DILLON and MURPHY concur.

THELMA BONNER BOOTH, Wipow AND ADMINISTRATRIX OF THE ESTATE OF
HENRY HUNTER BOOTH, JR., DECEASED-EMPLOYEE, PLAINTIFF
V.

HACKNEY ACQUISITION COMPANY, v/x/a HACKNEY & SONS, INC., #/x/Aa HACKNEY
& SONS (EAST), v/k/a J.A. HACKNEY & SONS, EmpLovER, NORTH CAROLINA
INSURANCE GUARANTY ASSOCIATION on BeHaLF oF AMERICAN MUTUAL
LIABILITY INSURANCE, CARRIER, AND ON BEHALF oF THE HOME INSURANCE

COMPANY, CARRIER, DEFENDANTS

No. COA17-274
Filed 7 November 2017

1. Appeal and Error—interlocutory orders and appeals—work-
er’s compensation—Industrial Commission certification of
constitutional question

The Court of Appeals had jurisdiction under N.C.G.S. § 97-86 in
a workers’ compensation case over plaintiff administratrix’s appeal
from an interlocutory order of the Industrial Commission certifying
a constitutional question to the Court of Appeals.

2. Constitutional Law—Equal Protection—workers’ compensa-
tion—latent health conditions—suspect class—fundamental
right—minimum scrutiny—legitimate State interests
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The bar date in N.C.G.S. § 58-48-35(a)(1) and the statute of
repose in N.C.G.S. § 58-48-100(a) did not violate either the N.C. or
U.S. constitutions, either facially or as applied to plaintiff in a work-
ers’ compensation case. Individuals with latent health conditions
are not members of a suspect class, and access to a claim against
the North Carolina Insurance Guaranty Association does not affect
a fundamental right. The distinctions imposed by statute are subject
to minimum scrutiny under the Equal Protection Clause and further
legitimate State interests.

Appeal by Plaintiff from an Opinion and Award entered 7 December
2016 by the Full North Carolina Industrial Commission. Heard in the
Court of Appeals 6 September 2017.

Wallace & Graham, PA., by FEdward L. Pauley, for
Plaintiff-Appellant.

Nelson Mullins Riley & Scarborough LLP, by Christopher J. Blake
and Joseph W. Eason, for Defendant-Appellee North Carolina
Insurance Guaranty Association.

Cranfill Sumner & Hartzog LLP, by Theodore B. Smyth and Joseph
C. Tanski, for amicus curiae National Conference of Insurance
Guaranty Funds.

MURPHY, Judge.

Individuals with latent health conditions are not members of a sus-
pect class, and access to a claim against the North Carolina Insurance
Guaranty Association does not affect a fundamental right. The distinc-
tions imposed by statute are subject to minimum scrutiny under the
Equal Protection Clause and do not violate the North Carolina or United
States Constitutions, as they further legitimate State interests.

Thelma Bonner Booth (“Plaintiff”), as the administratrix of the estate
of Henry Hunter Booth, Jr. (“Booth”), appeals the Full North Carolina
Industrial Commission’s Opinion and Award certifying a constitutional
question to this Court. On appeal, Plaintiff asserts the following
arguments: (1) the “bar date” provision in N.C.G.S. § 58-48-35(a)(1)
(2015) violates Plaintiff’s constitutional rights to equal protection and
due process; and (2) the statute of repose in N.C.G.S. § 58-48-100(a)
(2015) deviates from the purposes of the Workers’ Compensation Act and
is also unconstitutional. After careful review, we hold both provisions
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do not violate the North Carolina or United States Constitutions and
remand to the Full Commission for further proceedings.

1. Background

Booth worked at Hackney Industries, Inc. from 1967 to 1989. From
September 1988 to September 1990, Hackney was insured by the Home
Insurance Company. On 13 June 2003, a court in New Hampshire filed
an order of liquidation for Home Insurance Company and declared the
company to be insolvent. The same court ordered all claims against
the company to be filed with the “liquidator” by 13 June 2004, the bar date.

On 23 June 2008, Booth was diagnosed with lung cancer. On
27 April 2009, Booth passed away. On 16 November 2009, a doctor opined
Booth “developed welding related conditions including lung fibrosis and
adenocarcinoma of the lung which was caused and/or contributed to by
his exposure to welding rod fumes.”

On 1 December 2009, Plaintiff completed a Form 18 (Notice of
Accident to Employer and Claim of Employee, Representative, or
Dependent). On 17 June 2013, the North Carolina Insurance Guaranty
Association (“Defendant”) filed a Form 61 (Denial of Workers’
Compensation Claim) for the Home Insurance Company, because
Home Insurance was an insolvent insurance carrier. In the Form 61,
Defendant denied that it owed any obligation regarding Plaintiff’s claim
because the claim was not proper under N.C.G.S. §§ 58-48-35(a)(1)
and 58-48-1. On 20 October 2015, Defendant filed a motion to dismiss
Plaintiff’s claim, arguing the bar date and the statute of repose man-
dated dismissal of Plaintiff’s claim against Defendant.!

On 2 December 2015, Deputy Commissioner Thomas H. Perlungher
denied Defendant’s motion to dismiss. On 5 January 2016, Defendant
appealed to the Full Commission. On 7 December 2016, the Full
Commission certified the following question to this Court, pursuant to
N.C.G.S. § 97-86 (2015):

Do the provisions of N.C. Gen. Stat. §§ 58-48-35(a)(1) and
58-48-100(a), as applied in workers’ compensation cases
involving occupational diseases which, due to the very
nature of the disease, develop many years after the last
injurious exposure, violate the guarantees of due process

1. Defendant also filed another motion to dismiss, but the arguments contained
therein are not at issue in this appeal.
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and equal protection of law under Article I, Section 19
of the Constitution of the State of North Carolina and/
or under the 14"™ Amendment to the United States
Constitution to claimants who were injuriously exposed
prior to the bar date but whose occupational disease did
not develop until after the bar date and/or after the last
date allowed by the statute of repose?

Plaintiff filed timely notice of appeal.
II. Jurisdiction

[1] Under N.C.G.S. § 97-86, “[t]he Industrial Commission . . . may cer-
tify questions of law to the Court of Appeals for decision and determi-
nation by the Court[,]” prior to entering a final opinion and award. Id.
On 7 December 2016, the Commission certified a constitutional ques-
tion to this Court, pursuant to section 97-86. Thus, we have jurisdiction
over Plaintiff’s appeal, even though the Opinion and Award from which
Plaintiff appeals is interlocutory.

III. Standard of Review and Level of Scrutiny

This Court reviews alleged violations of constitutional rights de
novo. Piedmont Triad Reg’l Water Auth. v. Sumner Hills Inc., 353
N.C. 343, 348, 543 S.E.2d 844, 848 (2001) (citations omitted) (“[D]e novo
review is ordinarily appropriate in cases where constitutional rights are
implicated.”). Plaintiff contends our Court should apply the highest level
of scrutiny, strict scrutiny, and argues that the bar date and the stat-
ute of repose affect her fundamental right “to remedies provided by the
Workers’ Compensation Act[.]” However, the challenged provisions do
not affect a fundamental right or a suspect class. See Payne v. Charlotte
Heating & Air Conditioning, 172 N.C. App. 496, 505, 616 S.E.2d 356,
362 (2005) (citation omitted). Therefore, the lowest level of scrutiny,
minimum scrutiny, applies to the provisions in the workers’ compensa-
tion scheme. Id. at 505, 616 S.E.2d at 362 (citation omitted). Under this
level of scrutiny:

“The constitutional safeguard (of equal protection) is
offended only if the classification rests on grounds wholly
irrelevant to the achievement of the State’s objective. State
legislatures are presumed to have acted within their con-
stitutional power despite the fact that, in practice, their
laws result in some inequality. A statutory discrimination
will not be set aside if any statement of facts reasonably
may be conceived to justify it.”
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Roberts v. Durham Cty. Hosp. Corp., 56 N.C. App. 533, 5639, 289 S.E.2d
875, 879 (1982) (quoting McGowan v. Maryland, 366 U.S. 420, 425-26,
6 L. Ed. 2d 393, 399 (1961)). “[I]t is only necessary to show that the clas-
sification created by the statute bears a rational relationship to or fur-
thers some legitimate state interest.” Walters v. Blair, 120 N.C. App. 398,
400, 462 S.E.2d 232, 234 (1995) (citation omitted). Thus, we now review
the challenged provisions under minimum scrutiny.

IV. Analysis

[2] A review of the formation of the North Carolina Insurance Guaranty
Association (“NCIGA”) is pertinent to our analysis. In 1971, the NCIGA
was created by statute, N.C.G.S. § 58-48-1 et seq., to maintain accounts
for the payment of various types of claims on behalf of insolvent insur-
ers. 1971 N.C. Sess. Laws ch. 670. The purpose of the NCIGA is:

to provide a mechanism for the payment of covered claims
under certain insurance policies, to avoid excessive delay
in payment, and to avoid financial loss to claimants or
policyholders because of the insolvency of an insurer, to
assist in the detection and prevention of insurer insolven-
cies, and to provide an association to assess the cost of
such protection among insurers.

N.C.G.S. § 58-48-5 (2015) (emphasis added).

The NCIGA consists of “members”, which are all insurance compa-
nies licensed to do business in the State. N.C.G.S. § 58-48-20(6) (2015).
Prior to 1993, the NCIGA was only responsible for various types of insur-
ance company insolvencies, but not workers’ compensation. See 1991
N.C. Sess. Laws ch. 802. In 1992, the General Assembly enacted legisla-
tion amending the Insurance Guaranty Association Act and the Worker’s
Compensation Act to place workers’ compensation claims within the
scope and administration of NCIGA. Id. Starting on 1 January 1993,
the NCIGA became responsible for workers’ compensation claims
involving insolvent carriers. Id. We now turn to Plaintiff’s challenges to
the bar date and the statute of repose.

A. N.C.G.S. § 58-48-35(a)(1) Bar Date

Plaintiff first argues the bar date provision in N.C.G.S. § 58-48-35(a)(1)
violates her constitutional right to equal protection.2 We disagree.

2. In Plaintiff’s brief, she offers only one paragraph for her argument that the bar
date provision violates her fundamental right to due process. Plaintiff cites no case law in
this paragraph. It is not our duty “to supplement an appellant’s brief with legal authority[.]”
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N.C.G.S. § 58-48-35(a)(1) states:

In no event shall the Association be obligated to a policy-
holder or claimant in an amount in excess of the obliga-
tion of the insolvent insurer under the policy from which
the claim arises. Notwithstanding any other provision of
this Article, a covered claim shall not include any claim
JSiled with the Association after the final date set by the
court for the filing of claims against the liquidator or
receiver of an insolvent insurer.

Id. (emphasis added). Thus, in this case, to be a “covered claim,” the
claim must have been filed against Defendant (as it stands in the place
of the insolvent Home Insurance Company) by 13 June 2004, the date set
by the New Hampshire court. All parties agree Plaintiff did not file her
claim by 13 June 2004.

We conclude the bar date passes constitutional muster, as there is
a legitimate State interest—indeed, several legitimate State interests—
furthered by the distinction made in N.C.G.S. § 58-48-35(a)(1). As stated
in Plaintiff’s brief, the bar date “is a method to ensure that the NCIGA
has the opportunity to recover any sums expended on covered claims. It
is to ensure some measure of recovery from the bankruptcy estate solely
for the benefit of the NCIGA.” Additionally, Defendant presents the fol-
lowing, inter alia, as legitimate policy reasons for the distinction, all of
which we accept and conclude as individually sufficient for the statute
to survive minimum scrutiny:

1. As a State that depends more heavily on foreign rather
than domestic insurers for purposes of workers’ compen-
sation insurance, conforming to the bar date provision of
the [National Association of Insurance Commissioners]
Model [Post-Assessment Guaranty] Act promoted the
State’s and the public’s interest in a more uniform,

FEaton v. Campbell, 220 N.C. App. 521, 522, 725 S.E.2d 893, 894 (2012) (quotation marks and
citations omitted). This argument was not properly presented to our Court and is “taken as
abandoned.” N.C.R. App. P. 28(b)(6) (2017) (“Issues not presented in a party’s brief, or in
support of which no reason or argument is stated will be taken as abandoned.”).

3. Our Court in Payne held the State’s interest in finality failed to pass minimum
scrutiny when the statutes treated claims for asbestosis harsher than other latent occu-
pational diseases. 172 N.C. App. at 505-06, 616 S.E.2d at 362-63. However, the same issue
is not at hand here. The bar provision does not set a different bar date for only some
occupational diseases. Indeed, the bar date does not create a distinction between different
diseases or injuries at all. The only “distinction” is between claims filed before the bar date
and claims filed after the bar date.



IN THE COURT OF APPEALS 187

BOOTH v. HACKNEY ACQUISITION CO.
[256 N.C. App. 181 (2017)]

national approach to insolvencies of workers’ compensa-
tion carriers;

2. As a State that finances the recovery of un-recouped
assessments of the NCIGA via offsets against premium
taxes pursuant to N.C. Gen. Stat. § 105-228.5A, the bar
date provision promotes the interests of the State and the
public by establishing a date on which future liabilities for
claims, and hence tax credits, are capped,;

3. Acting together with other provisions of the Guaranty
Act, such as the “net worth” recovery rights under N.C.
Gen. Stat. § 58-48-50(al) and the “non-duplication of recov-
ery” provisions of N.C. Gen. Stat. § 58-48-55, the bar date
serves the State’s and the public’s interests by promoting
the marshalling of the insolvent insurer’s assets to finance
the expedited payments and other protections provided
with respect to the claims of “claimants” made against a
“policyholder” or other insureds of the insolvent insurer;

[4].The bar date promotes the State’s and the public’s
interest in reducing the risk of delay, suspension, or partial
payment of “covered claims” that can result from exceed-
ing the assessment capacity of the NCIGA during a period
of multiple insolvencies or large workers’ compensation
insurer insolvencies.

Additionally, in its amicus curiae brief, the National Conference of
Insurance Guaranty Funds identifies the following, inter alia, as legiti-
mate reasons for the bar date:

(1) promote fiscal integrity of NCIGA by limiting claims
against NCIGA, thereby preserving NCIGAs limited
resources for claimants and policyholders; (2) limit the
burden on the public which provides funds for NCIGA;
... ([8]) provide finality to the insurer liquidation process;
and ([4]) preserve the assets of the insolvent insurer to
provide funding to NCIGA.

Moreover, the State has an interest in preserving the integrity of the
Guaranty Fund.

We further note “classifications are largely matters of legislative
judgment.” Lamb v. Wedgewood South Corp., 308 N.C. 419, 435, 302
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S.E.2d 868, 877 (1983) (citation omitted). Indeed, “a court may not sub-
stitute its judgment of what is reasonable for that of the legislative body,
particularly when the reasonableness of a particular classification is
fairly debatable.” A-S-P Assocs. v. City of Raleigh, 298 N.C. 207, 226, 258
S.E.2d 444, 456 (1979) (citations omitted). With these principles in mind,
we conclude the bar date provision does not violate Plaintiff’s constitu-
tional right to equal protection.

B. N.C.G.S. § 58-48-100(a) Statute of Repose

Plaintiff next argues the statute of repose in N.C.G.S. § 58-48-100(a)
is unconstitutional and deviates from the purpose of the Workers’
Compensation Act. We disagree.

A statute of repose “constitutes a substantive definition of, rather
than a procedural limitation on, rights.” Lamb, 308 N.C. at 426, 302
S.E.2d at 872 (citing Bolick v. American Barmag Corp., 306 N.C. 364,
293 S.E.2d 415 (1982)). As our State Supreme Court did in Lamb, we
keep two principles in mind when reviewing the challenged statute of
repose: First, “there is a presumption in favor of constitutionality; rea-
sonable doubts must be resolved in favor of sustaining the act.” Id. at
433, 302 S.E.2d at 876 (citations omitted). Second, “so long as an act is
not forbidden, the wisdom of the enactment is exclusively a legislative
decision.” Id. at 433, 302 S.E.2d at 876 (citation omitted). See also Rhyne
v. K-Mart Corp., 368 N.C. 160, 170-71, 594 S.E.2d 1,9 (2004) (citation omit-
ted) (explaining it is within the power of the legislature to establish stat-
utes of repose, as long as the statutes do not violate constitutional rights).

The challenged statute of repose states:

Notwithstanding any other provision of law, a covered
claim with respect to which settlement is not effected
with the Association, or suit is not instituted against the
insured of an insolvent insurer or the Association, within
five years after the date of entry of the order by a court of
competent jurisdiction determining the insurer to be insol-
vent, shall thenceforth be barred forever as a claim against
the Association.

N.C.G.S. § 58-48-100(a).

Here, the insurer, Home Insurance Company, was declared to be
insolvent on 13 June 2003. Thus, to not violate the statue of repose,
Plaintiff’s claim would have to have been filed by 13 June 2008. Id.
However, Booth was diagnosed and passed away after the tolling of the
statute of repose.
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Plaintiff presents the same constitutional arguments under this
analysis as she did for the bar date. As we held supra, the State has
a legitimate interest in protecting the integrity of the Guaranty Fund,
and the other interests listed above. These interests are furthered by the
statute of repose. Accordingly, we hold the statute of repose is not in
violation of the North Carolina or United States Constitutions.

Although Plaintiff asks us to determine whether this statute of
repose “deviates from the purposes of the Act”, we cannot answer that
question in this interlocutory appeal.# The certified question to this
Court under N.C.G.S. § 97-86 is limited to whether the bar date provision
and the statute of repose violate either the North Carolina or United
States Constitutions, not whether the statute of repose deviates from the
purposes of the Act. Thus, we need not address that argument.

V. Conclusion

In conclusion, we hold the bar date in N.C.G.S. § 58-48-35(a)(1) and
the statute of repose in N.C.G.S. § 58-48-100(a) do not violate either the
North Carolina or United States Constitutions, either facially or as
applied to Plaintiff. Accordingly, we remand to the Full Commission for
further proceedings consistent with this opinion.

REMANDED.
Judges CALABRIA and ZACHARY concur.

4. In support of her arguments, Plaintiff cites to Wilder v. Amatex Corp., 314 N.C.
550, 336 S.E.2d 66 (1985). In Wilder, our State Supreme Court analyzed a statute of repose
to determine whether the statute covered claims arising out of disease, when it did not
explicitly state so. Id. at 554-63, 336 S.E.2d at 68-73. Wilder did not involve a question of
constitutionality of the statute. No party in the case at hand argues the statute of repose
does not govern latent diseases, from which Booth allegedly suffered. Instead, the ques-
tion before the Court is whether the statute is unconstitutional. Accordingly, contrary to
Plaintiff’s arguments, Wilder does not demand a different result.
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ROY A. COOPER, III, N His OFFICIAL cAPACITY AS GOVERNOR OF
THE STATE OF NORTH CAROLINA, PLAINTIFF
V.
PHILLIP E. BERGER, N His oFrICIAL CAPACITY As PRESIDENT PRO TEMPORE OF THE
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SPEAKER OF THE NORTH CAROLINA HOUSE OF REPRESENTATIVES, DEFENDANTS

No. COA17-367
Filed 7 November 2017

Constitutional Law—State—Advice and Consent Amendment—
senatorial confirmation of Governor’s appointed statutory
officers—separation of powers

A three-judge superior court panel did not err by entering sum-
mary judgment in favor of the General Assembly on the constitu-
tionality of the Advice and Consent Amendment in Session Law
2016-126. The Governor did not meet the high burden to show
beyond a reasonable doubt that the General Assembly is with-
out authority to require senatorial confirmation of the Governor’s
appointed statutory officers. Further, he did not show beyond a rea-
sonable doubt that the Advice and Consent Amendment violates the
separation of powers clause of the Constitution of North Carolina.

Appeal by plaintiff from Memorandum of Order entered 17 March
2017 by a three-judge panel comprised of Judges L. Todd Burke, Jesse
B. Caldwell, III, and Jeffery B. Foster, in Wake County Superior Court.
Heard in the Court of Appeals 20 September 2017.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P, by
Jim W. Phillips, Jr., Evic M. David and Dantel F. E. Smith, for
plaintiff-appellant.

Nelson Mullins Riley & Scarborough LLP, by D. Martin Warf, Noah
H. Huffstetler and Candace Friel, for defendant-appellees.

PER CURIAM.

Roy A. Cooper, 11, in his official capacity as Governor of the State
of North Carolina, appeals from an order of a three-judge superior court
panel, which granted summary judgment in favor of Phillip E. Berger
and Timothy K. Moore, in their official capacities, respectively, as
President Pro Tempore of the North Carolina Senate and as Speaker of
the North Carolina House of Representatives (collectively, “the General
Assembly”). The order is affirmed.
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L. Background

On 8 November 2016, a majority of North Carolina voters elected
Roy A. Cooper, III as Governor, who took his oath of office and whose
term commenced on 1 January 2017. On 16 December 2016, the General
Assembly duly enacted Session Laws 2016-125 (Senate Bill 4) and
2016-126 (House Bill 17), which were signed into law by the current
Governor, Patrick L. McCrory, and became effective immediately.

On 30 December 2016, Mr. Cooper, while continuing to serve as
the duly elected Attorney General of North Carolina, and while the
sitting Governor remained in office, filed a complaint in his capacity as
“Governor-elect,” sought a temporary restraining order, and a temporary
injunction in the Wake County Superior Court, and asserted the statutory
amendments set forth in Session Law 2016-125 were unconstitutional.
On the same day, the trial court granted a temporary restraining order,
enjoining the challenged portions of Session Law 2016-125 before they
went into effect.

The Chief Justice of the North Carolina Supreme Court convened
and assigned a three-judge superior court panel to hear the constitutional
challenges to Session Law 2016-125. On 6 January 2017, the panel
preliminarily enjoined the challenged portions of Session Law 2016-125,
pending a final determination on the merits.

Governor Cooper filed an amendment to his complaint on 10 January
2017 and raised constitutional challenges to Part III of Session Law
2016-126 (the “Advice and Consent Amendment”) and the portions of
Sections 7 and 8 of Part I of Session Law 2016-126 codified at N.C. Gen.
Stat. § 126-5(d)(2c) (the “Exempt Positions Amendments”). The superior
court conducted a hearing on the merits of his claims on 7 March 2017.

On 17 March 2017, the trial court panel entered summary judgment
in favor of the General Assembly and rejected the Governor’s chal-
lenge to the Advice and Consent Amendment set forth in Session Law
2016-126. The panel found “[a]dvice and consent is an exclusive func-
tion of the legislative branch.” The panel further found the executive
appointees at issue “are the most important appointments a Governor
makes, as they are appointed to lead the State’s principal departments,
said departments having been created by act of the legislative branch.”

The panel further found:

6. A Legislature that has the authority to create execu-
tive agencies also has the authority to require legislative
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advice and consent to fill the leadership roles in those
agencies, absent constitutional limitations to the contrary.

7. No applicable constitutional limitation on such
appointment power exists in our constitution.

8. “The will of the people [] is exercised through the
General Assembly, which functions as the arm of the elec-
torate. An act of the people’s elected representatives is
thus an act of the people and is presumed valid unless it
conflicts with the Constitution.” Pope v. Fasley, 354 N.C.
at 546, 556 S.E.2d at 267 (emphasis in original).

9. A statute “must be upheld unless its unconstitutional-
ity clearly, positively, and unmistakably appears beyond
a reasonable doubt or it cannot be upheld on any reason-
able ground.” Rowlette v. State, 188 N.C. App. 712, 715, 656
S.E.2d 619, 621 (2008) (citations omitted).

10. The Plaintiff has made no evidentiary showing that
the Advice and Consent provision will result in a viola-
tion of the separation of powers provision of the North
Carolina Constitution.

The panel concluded although the Constitution is “silent as to
advice and consent of Statutory officers . . . Article III, Section 5(8) does
not prohibit the General Assembly from appointing statutory officers.”
The panel further concluded Article III, Section 5(8) does not, “beyond
a reasonable doubt, restrict the General Assembly’s advice and consent
power as to statutory appointees;” it “permits advice and consent at the
highest level of constitutional office but is not a limitation of advice and
consent;” and it “does not limit the General Assembly to advice and con-
sent on only constitutional officers.” (Emphasis omitted).

The panel determined our Constitution “does not prohibit a law
establishing senatorial advice and consent over the appointments of the
Governor to the heads of principal state departments,” and the Advice
and Consent Amendment does not violate the separation of powers
clause of our Constitution.

The Governor appeals the entry of summary judgment in favor
of the General Assembly on the constitutionality of the Advice and
Consent Amendment.
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II. Jurisdiction

Jurisdiction lies from appeal of a final judgment of the superior
court on the claims asserted in the Governor’s amended complaint pur-
suant to N.C. Gen. Stat. § 7A-27(b)(1) (2015).

III. Issues

The Governor argues the trial court panel erred by granting sum-
mary judgment in favor of the General Assembly and rejecting his chal-
lenge to the Advice and Consent Amendment, and asserts the Advice
and Consent Amendment violates the separation of powers clause of the
Constitution of North Carolina. N.C. Const. art. I, § 6.

IV. Standard of Review

“We review a trial court’s order granting or denying summary judg-
ment de novo. Under a de novo review, the court considers the matter
anew and freely substitutes its own judgment for that of the lower tri-
bunal.” Craig v. New Hanover Cty. Bd. of Educ., 363 N.C. 334, 337, 678
S.E.2d 351, 3564 (2009) (citations and internal quotation marks omitted).

“We review constitutional questions de novo.” State ex. rel. McCrory
v. Berger, 368 N.C. 633, 639, 781 S.E.2d 248, 252 (2016) (citing Piedmont
Triad Reg’l Water Auth. v. Sumner Hills, Inc., 353 N.C. 343, 348, 543
S.E.2d 844, 848 (2001)).

“In exercising de novo review, we presume that laws enacted by
the General Assembly are constitutional, and we will not declare a law
invalid unless we determine that it is unconstitutional beyond reason-
able doubt.” Id. (citations omitted).

In other words, the constitutional violation must be plain
and clear. To determine whether the violation is plain and
clear, we look to the text of the constitution, the historical
context in which the people of North Carolina adopted the
applicable constitutional provision, and our precedents.

Id. (citations omitted).

The parties conceded at oral argument that all cabinet secretaries
and other appointees nominated by the Governor, who are subject to
the Advice and Consent Amendment, were approved by the Senate. As
such, any asserted as-applied constitutional challenge to the Advice
and Consent Amendment is moot. See Town of Beech Mitn. v. Genesis
Wildlife Sanctuary, Inc., __N.C. App. __, __, 786 S.E.2d 335, 347 (2016),
aff’d, __ N.C. App. __, 799 S.E.2d 611 (2017) (“The basic distinction is
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that an as-applied challenge represents a plaintiff’'s protest against
how a statute was applied in the particular context in which plaintiff
acted or proposed to act, while a facial challenge represents a plaintiff’s
contention that a statute is incapable of constitutional application in
any context.”)

“[A] facial challenge to the constitutionality of an act, as plaintiffs
have presented here, is the most difficult challenge to mount success-
fully.” Hart v. State, 368 N.C. 122, 131, 774 S.E.2d 281, 288 (2015) (cita-
tion omitted). “We seldom uphold facial challenges because it is the role
of the legislature, rather than this Court, to balance disparate interests
and find a workable compromise among them.” Id. (citation omitted).

The complaint was filed on 30 December 2016, prior to the date
Governor Cooper took his oath of office. The General Assembly has not
challenged the trial court’s finding that “[t]he Governor has standing to
raise the[se] arguments” as a real party in interest under N.C. Gen. Stat.
§ 1A-1, Rule 17 (2015). Presuming, arguendo, the Governor possessed
standing to bring suit, while he continued to serve as the elected Attorney
General, to challenge a duly enacted law of the General Assembly prior
to his oath as Governor on 1 January 2017, we review the Governor’s
facial constitutional challenge to the Advice and Consent Amendment.

V. Advice and Consent Amendment

The Advice and Consent Amendment, as set forth in Session Law
2016-126, amended N.C. Gen. Stat. § 143B-9. This statute pertains to the
Governor’s appointments of the “head of each principal State depart-
ment,” and states:

For each head of each principal State department covered
by this subsection, the Governor shall notify the President
of the Senate of the name of each person to be appointed,
and the appointment shall be subject to senatorial advice
and consent in conformance with Section 5(8) of Article III
of the North Carolina Constitution unless (i) the senatorial
advice and consent is expressly waived by an enactment
of the General Assembly or (ii) a vacancy occurs when
the General Assembly is not in regular session. Any person
appointed to fill a vacancy when the General Assembly is
not in regular session may serve without senatorial advice
and consent for no longer than the earlier of the following:

(1) The date on which the Senate adopts a simple resolu-
tion that specifically disapproves the person appointed.
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(2) The date on which the General Assembly shall adjourn
pursuant to a joint resolution for a period longer than 30
days without the Senate adopting a simple resolution spe-
cifically approving the person appointed.

N.C. Sess. Law 2016-126.

Article III, Section 5(8) of the Constitution of North Carolina pro-
vides: “Appointments: The Governor shall nominate and by and with
the advice and consent of a majority of the Senators appoint all officers
whose appointments are not otherwise provided for.” N.C. Const. art. III,
§ 5(8) (emphasis supplied).

The separation of powers clause of the Constitution of North
Carolina declares that “[t]he legislative, executive, and supreme judicial
powers of the State government shall be forever separate and distinct
from each other.” N.C. Const. art. I, § 6. The separation of powers clause
is violated “when one branch exercises power that the constitution
vests exclusively in another branch” or “when the actions of one branch
prevent another branch from performing its constitutional duties.”
McCrory, 368 N.C. at 645, 781 S.E.2d at 256.

The Governor argues the Advice and Consent Amendment permits
the Senate’s review of and consent to his appointments of persons to
serve as his immediate deputies, the cabinet secretaries. He asserts it vio-
lates the separation of powers clause by interfering with the Governor’s
faithful execution of the law and the executive power to select depu-
ties, who will promote and implement the Governor’s policies the voters
elected him to pursue. See N.C. Const. art. III, § 5(4) (conferring upon the
Governor the duty to “take care that the laws be faithfully executed”).

The Governor further argues, presuming arqguendo the General
Assembly’s power includes the power to exercise advice and consent
over some executive officers, “the exercise of such a power over the
Governor’s cabinet secretaries goes too far.” The Governor asserts
the cabinet secretaries are not simply members of an executive branch
commission or board. Rather, he asserts they possess significant author-
ity as the most senior executive officials, who receive their appoint-
ments directly from the Governor.

Separation of powers issues are not analyzed within a vacuum or
by an absolute bright line within a working government. See United
States v. Brainer, 691 F.2d 691, 697 (4th Cir. 1982). “The perception of
the separation of three branches of government as inviolable, however,
is an ideal not only unattainable but undesirable. An overlap of powers
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constitutes a check and preserves the tripartite balance, as two hundred
years of constitutional commentary note.” In re Alamance Cty. Court
Facilities, 329 N.C. 84, 96, 405 S.E.2d 125, 131 (1991).

Asserted separation of powers violations are analyzed on a case-
by-case basis with a flexible and pragmatic approach. See McCrory, 368
N.C. at 646, 781 S.E.2d at 257 (courts “cannot adopt a categorical rule
that would resolve every separation of powers challenge to the legis-
lative appointment of officers”). Disagreements between coordinate
branches of government regarding overlaps and exercises of authority
have and will continue to occur. See Brainer, 691 F.2d at 697.

The Governor relies heavily upon our Supreme Court’s decision
in McCrory, which involved a constitutional challenge to legislation
which authorized the General Assembly to appoint a majority of the vot-
ing members to the Oil and Gas Commission, the Mining Commission,
and the Coal Ash Management Commission. Id. at 636-37, 781 S.E.2d
at 250-51.

The Court first determined whether the appointments clause in
Article III, Section 5(8) prohibits the General Assembly from appoint-
ing statutory officers. Id. at 639, 781 S.E.2d at 252. Following a lengthy
historical analysis of Article III, Section 5(8), the Court held that the
appointments “clause gives the Governor the exclusive authority to
appoint constitutional officers whose appointments are not otherwise
provided for by the constitution. The appointments clause does not
prohibit the General Assembly from appointing statutory officers to
administrative commissions.” Id. at 639-40, 781 S.E.2d at 252 (empha-
sis supplied).

The Court in McCrory next determined whether the challenged
legislation violated the separation of powers clause by preventing the
Governor from performing his constitutional duties. Id. at 644, 781
S.E.2d at 255. The Court analyzed whether the actions of the legislature
“unreasonably disrupte[d] a core power of the executive.” Id. at 645, 781
S.E.2d at 256. The Court determined the three commissions at issue pos-
sessed “final executive authority,” and the “Governor must have enough
control over them to perform his constitutional duty [under Article III,
Section 5(4)].” Id. at 646, 781 S.E.2d at 256.

The Court held:

[TThe challenged appointment provisions violate the sep-
aration of powers clause. When the General Assembly
appoints executive officers that the Governor has little
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power to remove, it can appoint them essentially without
the Governor’s influence. That leaves the Governor with lit-
tle control over the views and priorities of the officers that
the General Assembly appoints. When those officers form a
majority on a commission that has the final say on how to
execute the laws, the General Assembly, not the Governor,
can exert most of the control over the executive policy
that is implemented in any area of the law that the com-
mission regulates. As a result, the Governor cannot take
care that the laws are faithfully executed in that area. The
separation of powers clause plainly and clearly does not
allow the General Assembly to take this much control over
the execution of the laws from the Governor and lodge it
with itself.

Id. at 647, 781 S.E.2d at 257.

In McCrory, the legislation authorized the General Assembly, not
the Governor, to appoint the majority of members to three committees
exercising “final executive authority[.]” Id. at 646, 781 S.E.2d at 256. That
issue is not present here.

Session Law 2016-126 authorizes the Governor to appoint the cabinet
secretaries, “subject to senatorial advice and consent in conformance
with Section 5(8) of Article III of the North Carolina Constitution[.]”
Under the holding in McCrory, the Governor does not have the exclusive
authority to appoint “statutory officers to administrative commissions.”
Id. at 639-40, 781 S.E.2d at 252 (emphasis omitted).

Our Supreme Court has also held:

[T]he inhibition on the legislative power to appoint to
office is removed and the inherent power of the Governor
to appoint is restricted to constitutional offices and where
the Constitution itself so provides. Accordingly, it has
since been the accepted view that, in all offices created
by statute, including these directorates and others of like
nature, the power of appointment, either original or to fill
vacancies, is subject to legislative provision as expressed
in a valid enactment.

State ex rel. Salisbury v. Croom, 167 N.C. 223, 226, 83 S.E. 354, 355 (1914)
(citing Cherry v. Burns, 124 N.C. 761, 33 S.E. 136 (1899); Cunningham
v. Sprinkle, 124 N.C. 638, 33 S.E. 138 (1899)).
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“The Constitution of North Carolina is not a grant of power; rather,
the power remains with the people and is exercised through the General
Assembly, which functions as the arm of the electorate.” Pope v. Easley,
354 N.C. 544, 546, 556 S.E.2d 265, 267 (2001) (citing McIntyre v. Clarkson,
254 N.C. 510, 515, 119 S.E.2d 888, 891-92 (1961)). “An act of the people’s
elected representatives is thus an act of the people and is presumed
valid unless it conflicts with the Constitution.” Id. (emphasis supplied)
(citing McIntyre, 254 N.C. at 515, 119 S.E.2d at 891-92); see also Lassiter
v. Northampton Cty. Bd. of Elections, 248 N.C. 102, 112, 102 S.E.2d 853,
861 (1958), aff’d, 360 U.S. 45, 3 L. Ed. 2d 1072 (1959)).

VI. Conclusion

Article III, Section 5(8) of our Constitution confers upon the
Governor the exclusive authority to appoint constitutional officers
subject to limitations in Article III, Section 5(8). See McCrory, 368 N.C.
at 639-40, 781 S.E.2d at 252. The three-judge superior court panel cor-
rectly held the Governor did not meet the high burden to show beyond
areasonable doubt the General Assembly is without authority to require
senatorial confirmation of the Governor’s appointed statutory officers.
The Governor’s facial constitutional challenge to the amendment to the
statute fails.

The three-judge superior court also correctly held the Governor
failed to show beyond a reasonable doubt that the Advice and Consent
Amendment violates the separation of powers clause of the Constitution
of North Carolina by hindering the faithful execution of his duties
as Governor.

While a provision of the Constitution mandates separation of pow-
ers between the branches, N.C. Const. art. I, § 6, another provision
also reserves to the Senate “the advice and consent” of the Governor’s
appointments of constitutional officers. N.C. Const. art III, § 5(8). If sep-
aration of powers does not prohibit or constrain the Senate from con-
firming officers created by the Constitution, separation of powers does
not otherwise prohibit “advice and consent” being applied to gubernato-
rial appointees over agencies the General Assembly created, and which
agencies can be amended or repealed by statute. “[A] constitution can-
not violate itself.” Leandro v. State, 346 N.C. 336, 352, 488 S.E.2d 249,
258 (1997).

“The Constitution of North Carolina is not a grant of power; rather,
the power remains with the people and is exercised through the General
Assembly, which functions as the arm of the electorate.” Pope, 354 N.C.
at 546, 556 S.E.2d at 267.
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The order appealed from is affirmed. It is so ordered.
AFFIRMED.

Panel Consisting of: Elmore, Stroud, and Tyson, JJ.

COUNTY OF ONSLOW, STATE OF NORTH CAROLINA
V.
J.C., PETITIONER

No. COA17-207-2
Filed 7 November 2017

Appeal and Error—appealability—no statutory right of State to
appeal expunction—writ of certiorari denied
Petitioner’s motion to dismiss the State’s appeal from an order
granting a petition for expunction under N.C.G.S. § 15A-145.5 was
granted where the State had no statutory right to appeal. The
State’s petition for writ of certiorari filed after the original opinion
was denied.

Appeal by the State from order entered 8 August 2016 by Judge
Mary Ann Tally in Onslow County Superior Court. Heard in the Court of
Appeals 24 August 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
William P. Hart, Jv., for Appellant, the County of Onslow, State of
North Carolina.

Yoder Law PLLC, by Jason Christopher Yoder, for the
Petitioner-Appellee.

DILLON, Judge.

We filed the original opinion in this matter on 19 September 2017. We
subsequently allowed the State’s Petition for Rehearing on 11 October
2017 in order to clarify our original opinion. This opinion replaces the
original opinion.

The State appeals from an order of the trial court finding J.C.
(“Petitioner”) to be eligible for (1) an expunction of a criminal charge to
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which Petitioner pleaded guilty in 1987 and (2) an expunction of the dis-
missal of a criminal charge dismissed in exchange for Petitioner’s guilty
pleato the other offense. The trial court granted Petitioner’s petitions for
expunction pursuant to N.C. Gen. Stat. § 15A-145.5 (2015) and N.C. Gen.
Stat. § 15A-146 (2015) and ordered that the offenses be removed from
Petitioner’s record.

On appeal, the State challenges only the portion of the trial court’s
order granting Petitioner’s petition for expunction pursuant to N.C.
Gen. Stat. § 15A-145.5, making no argument in its brief concerning the
expunction pursuant to N.C. Gen. Stat. § 15A-146. We conclude that the
State has no statutory right to appeal an order of expunction made pur-
suant to N.C. Gen. Stat. § 15A-145.5, and we hereby grant Petitioner’s
motion to dismiss the appeal.

“[A]ln appeal can be taken only from such judgments and orders
as are designated by the statute regulating the right of appeal.” Veazey
v. City of Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381 (1950); see also
State v. Harrell, 279 N.C. 464, 183 S.E.2d 638 (1971) (holding that in
general, the State cannot appeal from a judgment in favor of a defendant
in a criminal proceeding in the absence of a statute clearly conferring
that right).

Our Court has previously held that where the State fails to dem-
onstrate its right to appeal, “no appeal can be taken, and our Court is
without jurisdiction over the appeal.” State v. Bryan, 230 N.C. App. 324,
329, 749 S.E.2d 900, 904 (2013). Here, the State argues that our Court has
jurisdiction over this appeal pursuant to N.C. Gen. Stat. § 7TA-27 (2015).
However, we conclude that N.C. Gen. Stat. § 15A-1445 is the statute
which determines our jurisdiction in this matter because the trial court’s
order of expunction pursuant to N.C. Gen. Stat. § 15A-145.5 is part of a
criminal proceeding.

The Criminal Procedure Act is codified in Chapter 15A of our
General Statutes. Our General Assembly has provided in that Act that
“[r]elief from errors committed in criminal trials and proceedings . . .
may be sought by . . . [a]ppeal, as provided in Article 91 [of the Act].”
N.C. Gen. Stat. § 15A-1401 (2015). Article 91 of Chapter 15A contains
N.C. Gen. Stat. § 15A-1445, which sets forth the circumstances where the
State has the right to appellate review in criminal proceedings. See N.C.
Gen. Stat. § 15A-1445 (2015).

We conclude that the trial court’s order of expunction pursuant
to N.C. Gen. Stat. § 15A-145.5 is part of a “criminal proceeding,” and,
therefore, N.C. Gen. Stat. § 15A-1445 — and not N.C. Gen. Stat. § 7TA-27 —
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is the relevant statute in determining the State’s right to appeal in this
case. Specifically, the General Assembly has chosen to include the
expunction law as part of the Criminal Procedure Act, suggesting that
it intended for expunction proceedings thereunder to be considered a
“criminal proceeding.” Further, the General Assembly has expressed in
N.C. Gen. Stat. § 15A-145.5 that a petition filed thereunder “is a motion
in the cause in the case wherein the petitioner was convicted.” N.C. Gen.
Stat. § 15A-145.5(c)(3).

Our Supreme Court has pointed out that the statute “which permits
an appeal by the State in a criminal case is contained in [N.C. Gen. Stat.
§] 15A-1445”" and that this statute is to be “strictly construed.” State
v. Elkerson, 304 N.C. 658, 669-70, 285 S.E.2d 784, 791-92 (1982).

And because N.C. Gen. Stat. § 15A-1445 clearly does not include any
reference to a right of the State to appeal from an order of expunction
under N.C. Gen. Stat. § 15A-145.5, we are compelled to conclude that the
General Assembly did not intend to bestow such a right at the time
the statute was adopted. “It is for the legislative power, not for the courts,
to consider whether th[e] [statute] should [] be extended” to include such
aright. Hodges v. Lipscomb, 128 N.C. 57, 58, 38 S.E. 281, 282 (1901). And
while we note that our court has, on several occasions, reviewed expunc-
tions, we have obtained jurisdiction to do so pursuant to the granting of
a petition submitted to our Court by the State for writ of certiorari. See,
e.g., State v. Frazier, 206 N.C. App. 306, 697 S.E.2d 467 (2010) (granting
the State’s petition for certiorari); see also In re Robinson, 172 N.C.
App. 272, 615 S.E.2d 884 (2005); In re Expungement for Kearney, 174
N.C. App. 213, 620 S.E.2d 276 (2005); In re Expungement for Spencer,
140 N.C. App. 776, 538 S.E.2d 236 (2000).

The State filed a petition for certiorari in this matter only after we
filed our original opinion. We have reviewed that petition and, in our dis-
cretion, deny the petition. Accordingly, the State’s appeal is dismissed.

DISMISSED.
Judges HUNTER, JR., and ARROWOOD concur.
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WILLIAM HAIRSTON, JR., PLAINTIFF
V.
ASHWELL BENNETT HARWARD, JR., DEFENDANT

No. COA16-570
Filed 7 November 2017

1. Setoff and Recoupment—credits and setoffs against tort
judgment—settlement agreement with underinsured motor-
ist provider—waiver of subrogation rights

The trial court did not err in a negligence action arising out of an
automobile accident by allowing defendant’s motion for credits and
setoffs against a tort judgment for the $145,000.00 plaintiff received
from unnamed defendant underinsured motorist (“UIM”) provider
under a settlement agreement where the UIM provider waived all
rights to subrogation.

2. Discovery—motion for leave—post-verdict depositions—
waiver of subrogation—irrelevant to jury’s verdict
The trial court did not abuse its discretion in a negligence action
arising out of an automobile accident by denying plaintiff’s motion
for leave to take post-verdict depositions of defendant’s insurer and
unnamed defendant underinsured motorist provider to determine
the facts and circumstances concerning a waiver of subrogation
where it was not relevant to the jury’s verdict.

Judge HUNTER, JR., Robert N.; dissenting.

Appeal by plaintiff from judgment entered 1 December 2015 by
Judge Joseph N. Crosswhite in Superior Court, Davidson County. Heard
in the Court of Appeals 30 November 2016.

Maynard & Harris, Attorneys at Law, PLLC, by C. Douglas
Maynard, Jr., for plaintiff-appellant.

Dawis and Hamrick, L.L.P, by Kent L. Haomrick and Ann C. Rowe,
JSor defendant-appellee Ashwell Bennett Harward, Jr.

Burton, Sue & Anderson, LLP, by Stephanie W. Anderson, for
unnamed defendant-appellee Evie Insurance Exchange.

Whitley Law Firm, by Ann C. Ochsner, and Martin & Jones, PLLC,
by Huntington M. Willis, for North Carolina Advocates for Justice,
amicus curiae.
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Pinto Coates Kyre & Bowers, PLLC, by Deborah J. Bowers and
Andrew G. Pinto, for North Carolina Association of Defense
Attorneys, amicus curiae.

STROUD, Judge.

Plaintiff William Hairston, Jr. (“plaintiff”) appeals from the trial
court’s judgment allowing defendant Ashwell Bennett Harward, Jr.
(“defendant Harward”)’s motion for credits and setoffs against the tort
judgment for the money plaintiff received through its underinsured
motorist (“UIM”) provider, unnamed defendant Erie Insurance Exchange
(“unnamed defendant Erie”). The trial court’s judgment also found that
unnamed defendant Erie waived its right to subrogation and had no fur-
ther duty. On appeal, plaintiff argues that the trial court should not have
allowed the credit and that the court abused its discretion by not permit-
ting plaintiff to take depositions of defendant’s insurance provider, State
Farm, and unnamed defendant Erie representatives. We hold that the
trial court did not err in allowing defendant Harward the credit against
the judgment for unnamed defendant Erie’s payment under the settle-
ment agreement, since unnamed defendant Erie waived all rights to sub-
rogation. We further hold that the trial court did not abuse its discretion
by not allowing plaintiff to take the additional requested depositions.

Facts

Plaintiff filed a complaint on 27 July 2011 against defendant Harward
seeking to recover for injuries plaintiff received in a car crash between
plaintiff and defendant Harward. Plaintiff later amended his complaint
seeking additional relief from two other defendants; those defendants
were later dismissed without prejudice and are not parties to this appeal.
Unnamed defendant Erie filed a notice of appearance on 17 April 2013.
On 14 August 2014, a jury returned a verdict finding plaintiff was injured
by defendant Harward’s negligence and that he was entitled to recover
$263,000.00 for his personal injuries.

On 15 September 2014, defendant Harward moved for setoffs and
credits against the trial court’s judgment. The trial court entered an
order on 16 October 2014 reducing the judgment to $230,000.00 after
finding that “[t]he parties agree that [defendant Harward] is entitled to
setoffs or credits totaling $33,000.00 for the reasons set out in [defendant
Harward’s] September 15, 2014 Motion and that said setoffs or credits
should be applied so that the judgment amount will be $230,000.00[.]"
The court’s order noted that the parties disagreed over whether defen-
dant Harward should receive a credit for payment plaintiff received
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-- following the jury verdict - from unnamed defendant Erie, his under-
insured motorist coverage (“UIM”) provider.

Plaintiff filed a response to defendant’s motion for setoffs and cred-
its against the judgment on 17 September 2015. On 25 September 2015,
unnamed defendant Erie’s attorney filed an affidavit that included as
“Exhibit ‘A’ ” a settlement agreement between unnamed defendant Erie
and plaintiff, entered on or about 3 October 2014. Under the settlement
agreement, unnamed defendant Erie agreed to pay $145,000.00 in UIM
coverage under plaintiff’s policy. The affidavit noted:

Following the verdict, Erie paid the remaining balance
of $145,000.00 of its [UIM coverage] to the plaintiff in
exchange for a Full and Final Release of All Claims . . .,
which clearly releases Erie’s right of reimbursement and
does not require the plaintiff to hold any amounts recov-
ered from the defendant in trust.

A hearing was held on defendant Harward’s motion on 29 October
2015, and on 1 December 2015, the trial court entered its judgment,
which contained these findings of fact:

1. Erie, Plaintiff’s underinsured motorists (“UIM”)
carrier, waived its subrogation rights prior to the com-
mencement of trial.

2. On September 11, 2014 counsel for Erie mailed
directly to Plaintiff’s counsel Erie’s check for $145,000.00
which represented the remaining balance of Plaintiff’s
UIM coverage with Erie.

3. In exchange for said payment Plaintiff executed
a Full and Final Release of All Claims against Erie which
clearly showed that Erie waived any and all rights of
reimbursement and Plaintiff was not required to hold any
amounts recovered from Defendant in trust.

4. On October 9, 2014 State Farm, Defendant’s lia-
bility carrier, mailed a check for $97,000.00 to Plaintiff’s
counsel.

5. North Carolina courts have adopted the com-
mon law principle that a plaintiff should not be permit-
ted a double recovery for a single injury, Baity v. Brewer,
122 N.C. App. 645, 470 S.E.2d 836 (1996); Seafare Corp.
v. Trenor Corp., 88 N.C. App. 404, 363 S.E.2d 643 (1987).
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6. In Wood v. Nunnery, 222 N.C. App. 303, 730 S.E.2d
222 (2012) the Court of Appeals cited the UIM statute:

In the event of payment, the underinsured motor-
ist insurer shall be either: (a) entitled to receive by
assignment from the claimant any right or (b) sub-
rogated to the claimant’s right regarding any claim
the claimant has or had against the owner, operator,
or maintainer of the underinsured highway vehicle,
provided that the amount of the insurer’s right by
subrogation or assignment shall not exceed payments
made to the claimant by the insurer. N.C. Gen. Stat.
§ 20-279.21(b)(4) (2011). 88 N.C. App. at 307, 730
S.E.2d at 225.

7. In Wood, unlike this case, the UIM carrier paid the
money to the clerk and not to the plaintiff directly and
did not waive its right of subrogation; therefore, the UIM
carrier still retained the right of subrogation. Because the
UIM carrier’s subrogation right remained, the Defendant
in Wood was not entitled to credit for payments made by
the UIM carrier.

8. The Court has carefully considered Defendant’s
motion for credits and setoffs and is of the opinion and
so finds, in its sound discretion, that Defendant’s motion
should be allowed; Defendant is entitled to a credit for the
$97,000.00 paid by State Farm directly to Plaintiff and is
further entitled to a credit for the $145,000.00 paid by Erie
directly to Plaintiff.

9. Because Erie has waived its right to subrogation
and reimbursement, the Court is of the opinion and does
so find that Erie has no further duty in this matter.

10. Plaintiff’s motion for leave to take further depo-
sitions has been carefully considered by the Court and
the Court, in its sound discretion, is of the opinion and so
finds that . . . the motion should be denied at this time.

11. Plaintiff’s motions to strike the affidavits of Kent
L. Hamrick and Stephanie W. Anderson have also been
carefully considered by the Court and the Court, in its
sound discretion, is of the opinion and so finds that the
motions should be denied.

205
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12. Counsel for Plaintiff argued that Plaintiff’s
UIM coverage is a collateral source and requested that
the Court enter an order to that effect, but the Court
is of the opinion that such is not necessary for the entry
of this judgment.

The trial court then concluded:

1. This court concludes as amatter of law that the UIM
carrier, Erie, has waived its right of subrogation, waived
any right to reimbursement and paid the $145,000.00 it
owed directly to the Plaintiff. Therefore, since no subro-
gation rights remain, the Defendant Harward is entitled
to credit for the $145,000.00 payment made by the UIM
carrier. To find otherwise would create a double recovery
for the plaintiff which is disfavored by the common law of
North Carolina.

2. Defendant Harward is also entitled to a credit for
the $97,000.00 paid directly to Plaintiff by State Farm.

3. Because Erie has waived its rights of subrogation
and reimbursement, it has no further duty in this matter.

4. Plaintiff’s motion for leave to take post-verdict
depositions is addressed to the discretion of the Court
and the Court concludes that the motion is not supported
by sufficient facts to be allowed.

5. Plaintiffs have not presented the Court with suf-
ficient facts why the affidavits of Kent L. Hamrick and
Stephanie W. Anderson should not be considered.

6. The Court makes no ruling on whether Plaintiff’s
UIM coverage is a collateral source as such issue would
be more properly addressed by the Appellate Courts.

The trial court then ordered:

1. Defendant Harward’s motion for credits and set-
offs is allowed,;

2. Plaintiff shall have and recover from Defendant
Harward the sum of $46,527.12! with post-judgment interest

1. We have been unable to determine, based on the record on appeal, precisely how
the trial court reached this sum as the remaining amount plaintiff could recover from
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on said sum at the daily rate of $10.1977 from the date
of the entry of this judgment until paid; In light of this
Court’s order of October 16, 2014, Plaintiff shall not be
entitled to recover any pre-judgment interest on said sum;

3. Because Erie has waived its right to subrogation
and reimbursement, it has no further duty in this matter;

4. All parties, named and unnamed, shall bear their
own court costs, expenses and attorney’s fees;

5. Plaintiff’s motions to strike the affidavits of Kent
L. Hamrick and Stephanie W. Anderson are, in the Court’s
discretion, denied.

6. Plaintiff’s motion to take post-verdict depositions
in the Court’s discretion, denied at this time[.]

Plaintiff timely appealed to this Court.
Discussion

Plaintiff raises two issues on appeal: first, whether the trial court
erred when it allowed defendant Harward to receive credit against the
tort judgment for the money plaintiff received from his UIM provider,
Erie; and second, whether the trial court abused its discretion when it
denied plaintiff’s motion for leave to take post-verdict depositions of
defendant Erie and State Farm personnel. We find no error and no abuse
of discretion with the trial court’s judgment.

I. Defendant Harward’s Credit for UIM Compensation Received

[1] Plaintiff first argues that “the trial court erred when it credited the
tort judgment against [defendant] Harward with the money plaintiff
received in contract from plaintiff’s insurance carrier [UIM coverage].”
(All caps and underlined in original). The trial court concluded in the
present case that “since no subrogation rights remain, the Defendant
Harward is entitled to credit for the $145,000.00 payment made by the
UIM carrier [unnamed defendant Erie].”

defendant Harward after all credits and setoffs were allowed. Defendant Harward paid
plaintiff $46,669.92 in December 2015. Based on our math, it appears that plaintiff ulti-
mately recovered more than $321,000.00 -- on a $263,000.00 jury verdict -- from multiple
insurance companies and defendants. We realize that interest on the judgment would have
increased the amount owed. But since no one has disputed the mathematical calculations
on appeal — other than regarding whether the $145,000 payment from unnamed defendant
Erie should have been credited against the judgment - we leave the trial court’s calcula-
tions undisturbed.
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When we review an order from a non-jury trial, we are
strictly limited to determining whether the trial judge’s
underlying findings of fact are supported by competent
evidence, in which event they are conclusively binding
on appeal, and whether those factual findings in turn sup-
port the judge’s ultimate conclusions of law. Conclusions
of law drawn by the trial court from its findings of fact are
reviewable de novo on appeal.

Holloway v. Holloway, 221 N.C. App. 156, 164, 726 S.E.2d 198, 204 (2012)
(citations and quotation marks omitted).

Plaintiff’s brief begins with a discussion of the collateral source rule,
and plaintiff argues that UIM benefits are a collateral source, so defen-
dant Harward cannot reduce his tort liability for those benefits received
from plaintiff’s provider, unnamed defendant Erie.

The purpose of the collateral source rule is to exclude
evidence of payments made to the plaintiff by sources
other than the defendant when this evidence is offered
Jor the purpose of diminishing the defendant torifea-
sor’s liability to the injured plaintiff. The policy behind
the rule is to prevent a tortfeasor from reducing his own
liability for damages by the amount of compensation the
injured party receives from an independent source. This
rule is punitive in nature, and is intended to prevent the
tortfeasor from a windfall when a portion of the plaintiff’s
damages have been paid by a collateral source. In this
[s]tate, and many others, the collateral source rule typi-
cally is applied only in actions arising under tort law.

Wilson v. Burch Farms, Inc., 176 N.C. App. 629, 638-39, 627 S.E.2d 249,
257 (2006) (citations, quotation marks, and brackets omitted) (emphasis
added). See also Badgett v. Davis, 104 N.C. App. 760, 764, 411 S.E.2d 200,
203 (1991) (“In summary, the collateral source rule excludes evidence
of payments made to the plaintiff by sources other than the defendant
when this evidence is offered for the purpose of diminishing the defen-
dant tortfeasor’s liability to the injured plaintiff.”). But the collateral
source rule is not relevant to the issue presented here, since there is
no question regarding evidence presented at the trial. Rather, the issue
before us is the proper sources of payment of the jury verdict and the
allocation of the liability among defendant Harward’s liability insurer
(State Farm), plaintiff’s underinsured carrier (unnamed defendant Erie),
and defendant Harward.
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The closest case to have touched on the issue in this case appears
to be Wood v. Nunnery, 222 N.C. App. 303, 730 S.E.2d 222 (2012)
(“Wood I")2. In Wood I, this Court found that the trial court had erred
when it concluded that payments the plaintiff received from the defen-
dant’s insurer (State Farm) and plaintiff’'s UIM provider (Firemen’s)
“constituted satisfaction of the judgment entered against defendant.” Id.
at 305, 730 S.E.2d at 224. This Court concluded in Wood that the defen-
dant was only entitled to a credit against the judgment for the amount
paid by State Farm, the defendant’s insurer, but not for the amount paid
by Firemen’s, plaintiff’s UIM carrier. Id. at 308, 730 S.E.2d at 225-26. In
so concluding, this Court noted the reason defendant could not receive
a credit for Firemen’s payment was Firemen’s still had a statutory right
of subrogation:

Since Firemen’s paid $202,627.58 into the office of
the Clerk of Court for Forsyth County, and not to plain-
tiff directly, there would have been no “assignment” or
subrogation receipt executed by plaintiff to Firemen’s.
However, under subsection (b) of [N.C. Gen. Stat.
§ 20-279.21 (2011)], Firemen’s would be subrogated to
plaintiff’s right against defendant to the extent of its
payment ($202,627.58). Because of this statutory right
of subrogation, defendant cannot be entitled to a credit
against the judgment for payments made by Firemen’s
as a UIM carrier. Since no party has raised the issue of
whether Firemen'’s is estopped from seeking subrogation
from defendant by adopting defendant’s brief, we do not
address that issue.

Id. at 307, 730 S.E.2d at 225.

Here, unnamed defendant Erie waived its right to subrogation in the
settlement agreement with plaintiff, so the same argument would not
apply. Unlike Firemen'’s in Wood I, unnamed defendant Erie is no longer a
party and no longer has a right to subrogation, so the amount is final and
will not change in the future. The issue of whether UIM coverage should
be credited against payments made on a tort judgment when subroga-
tion and the right of reimbursement have been waived is an issue this

2. This Court issued a subsequent unpublished decision after Wood I was remanded
to the trial court. See Wood v. Nunnery, 232 N.C. App. 523, 757 S.E.2d 526, 2014 WL 640884,
2014 N.C. App. Lexis 219 (2014) (unpublished) (“Wood II"). The North Carolina Supreme
Court had the opportunity to review Wood I, but instead found discretionary review was
improvidently allowed. Wood v. Nunnery, 368 N.C. 30, 771 S.E.2d 762 (2015) (per curiam).
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Court has not explicitly addressed. But based on this Court’s decision
in Wood I and other prior decisions, we hold that the trial court did not
err in this case when it allowed defendant Harward to credit unnamed
defendant Erie’s UIM payment towards the tort judgment amount.

Additional case law indicates that subrogation may be relevant to
the payment of a judgment, as opposed to the evidence the jury can
consider, because factoring in subrogation at that stage helps prevent
a windfall profit. For example, in Baity v. Brewer, 122 N.C. App. 645,
646-47, 470 S.E.2d 836, 837-38 (1996), this Court found that the trial
court erred when it denied a defendant - defendant Poole -- credit for
the settlement payment the plaintiff received from another defendant,
defendant Brewer. This Court explained:

Defendant Poole based her motion for credit not on any
right of contribution under Chapter 1B but on the com-
mon-law principle that a plaintiff should not be permitted
a double recovery for a single injury.

In Holland v. Southern Public Utilities Co., 208 N.C.
289, 180 S.E. 592 (1935), our Supreme Court stated that
“any amount paid by anybody, whether they be joint tort-
feasors or otherwise, for and on account of any injury or
damage should be held for a credit on the total recovery
in any action for the same injury or damage.” Id. at 292,
180 S.E. at 593-94. . . . The rule in Holland is directly on
point here and mandates reversal of the portion of the
trial court’s judgment denying Poole a credit.

Baity, 122 N.C. App. at 647, 470 S.E.2d at 837-38.

The amicus briefs and the parties have addressed public policy argu-
ments at some length, including plaintiff’s argument that if this Court
finds the trial court’s order was correct and its reasoning was allowed
to remain, “it would foster collusion between liability and UIM carri-
ers to reach secret waivers of subrogation forcing more cases to trial
and depriving a plaintiff of his right to arbitrate under his UIM policy
which is contingent of the offer of policy limits by the liability carrier.”
Plaintiff may or may not be right, but this Court is not at liberty to change
the law. These same public policy arguments were raised in Wood II's
appeal to the Supreme Court, and rather than address them further, the
Court dismissed the case per curiam by finding discretionary review
was improvidently allowed. Wood, 368 N.C. at 30, 771 S.E.2d at 762. Thus,
Wood I remains controlling law. And there was no secret waiver of sub-
rogation in this case; unnamed defendant Erie’s settlement agreement is
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in the record on appeal and referenced in several documents presented
to the trial court. We hold that unnamed defendant Erie’s waiver of its
right to subrogation was relevant and the trial court appropriately con-
cluded that defendant Harward could use unnamed defendant Erie’s pay-
ment to plaintiff as a credit against the jury verdict judgment.

II. Denial of Plaintiff’s Motion for Leave to Take Post-Verdict Depositions

[2] Plaintiff also argues that the trial court erred when it denied plain-
tiff’s motion to take depositions of State Farm and unnamed defendant
Erie representatives. Specifically, plaintiff contends that “the trial court
erred and abused its discretion when [it] refused to permit Plaintiff to
take post-judgment depositions of State Farm and [unnamed defendant]
Erie representatives to determine the facts and [c]ircumstances con-
cerning the waiver of subrogation.”

Plaintiff filed a motion on 29 October 2015 to strike the affidavit of
unnamed defendant Erie’s counsel and moved for leave of the trial court
to take post-verdict depositions of “appropriate Erie and State Farm per-
sonnel and their agents to determine the facts and circumstances con-
cerning the purported waiver of subrogation by Erie and including but
not limited to whether State Farm agreed not to tender its policy limits
in exchange for a waiver of subrogation by [unnamed defendant Erie]
... .” The trial court concluded that “Plaintiff’s motion to take post-
verdict depositions is, in the Court’s discretion, denied at this time][.]”

A motion to take a deposition is a discovery order, and “our review
of a trial court’s discovery order is quite deferential: the order will only
be upset on appeal by a showing that the trial court abused its discre-
tion.” Isom v. Bank of Am., N.A., 177 N.C. App. 406, 410, 628 S.E.2d 458,
461 (2006). “The abuse of discretion standard is intended to give great
leeway to the trial court and a clear abuse of discretion must be shown.”
Hill v. Hill, 173 N.C. App. 309, 315, 622 S.E.2d 503, 508 (2005) (citation
and quotation marks omitted).

Plaintiff claims that the waiver of subrogation was not disclosed
until after the jury verdict in August 2014, but the waiver of subroga-
tion was not relevant to the jury’s verdict. The jury verdict simply found
that plaintiff was injured by defendant Harward’s negligence and set the
amount of damages plaintiff could recover from defendant Harward.
The waiver of subrogation was disclosed in affidavits before the trial
court ruled on plaintiff’s motion for post-verdict depositions. The major-
ity of plaintiff’s arguments on this issue suggest collusion and conspir-
acy between various insurance providers. Plaintiff once again argues
that this Court should consider the public policy impact of such claims
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of collusion or conspiracy, but as noted above, there is no legal remedy
available here. Again, many of the same arguments were raised before
our Supreme Court in the Wood II appeal, and the Supreme Court, issu-
ing a per curiam decision, declined to address those issues further.
See Wood, 368 N.C. at 30, 771 S.E.2d at 762. It is the role of the General
Assembly to address any public policy implications for this sort of
potential “collusion” between insurance companies. We therefore hold
that the trial court did not abuse its discretion.

Conclusion

We conclude that the trial court did not err when it allowed defen-
dant Harward to setoff and receive a credit against the tort judgment
for the $145,000.00 payment plaintiff received from unnamed defendant
Erie. We further find that the trial court did not abuse its discretion when
it did not permit plaintiff to conduct depositions of defendant’s insurer,
State Farm, and unnamed defendant Erie’s representatives.

AFFIRMED.
Judge DAVIS concur.

Judge HUNTER, JR. dissents in separate opinion.
HUNTER, JR., Robert N., Judge, dissenting in a separate opinion.

I respectfully dissent from the majority’s holding the trial court did
not err in crediting Plaintiff’s judgment against Defendant with the UIM
benefits Plaintiff received from unnamed Defendant Erie.

The majority concluded this Court’s opinion in Wood v. Nunnery, 222
N.C. App. 303, 730 S.E.2d 222 (2012) is distinguishable from the instant
case since unnamed Defendant Erie waived its right to subrogation. This
distinction is not outcome determinative since Plaintiff’s recovery in
Wood, like the Plaintiffs’ recovery in this case, is based on a jury verdict
finding Defendant’s negligence responsible for Plaintiff’s injuries.

The language in Wood which the majority relies upon is obiter dictum:

Since Firemen’s paid $202,627.58 into the office of
the Clerk of Court for Forsyth County, and not to plain-
tiff directly, there would have been no “assignment” or
subrogation receipt executed by plaintiff to Firemen’s.
However, under subsection (b) of [N.C. Gen. Stat.
§ 20-279.21 (2011)], Firemen’s would be subrogated to
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plaintiff’s right against defendant to the extent of its
payment ($202,627.58). Because of this statutory right
of subrogation, defendant cannot be entitled to a credit
against the judgment for payments made by Firemen’s
as a UIM carrier. Since no party has raised the issue of
whether Firemen’s is estopped from seeking subrogation
from defendant by adopting defendant’s brief, we do not
address that issue.

Id. at 307, 730 S.E.2d at 225.

The facts in Wood are essentially identical to the case at bar. In
Wood this Court recognized the trial court “conflated the concepts of the
amounts owed by defendant as the tortfeasor” and the amount owed by
the UIM:

Plaintiff instituted this action against defendant, seek-
ing monetary damages for personal injuries proximately
caused by the negligence of defendant. . . . The trial court
entered judgment against only defendant. This judg-
ment was based upon defendant’s negligence and was a
tort recovery.

The liability of [the UIM] is based in contract, not
in tort.

Id. at 305-06, 730 S.E.2d at 224. Here, as in Wood, Defendant’s tort liability
is a separate entity from unnamed Defendant Erie’s contractual obliga-
tion. Plaintiff contracted with unnamed Defendant Erie and purchased
underinsured motorist coverage. Even though unnamed Defendant
Erie is now released from its contractual liability to Plaintiff, this does
not mean Defendant is released from the $263,000.00 judgment he
owes Plaintiff.!

Additionally, N.C. Gen. Stat. § 20-279.21(b)(4) pertains to UIM cover-
age and is part of the Financial Responsibility Act of 1953. This statute
provides for UIM coverage to apply when a Defendant’s liability policy is
exhausted. Id. As the consideration for the payment of policy limits, the
injured party may execute a covenant not to enforce a judgment against a
tortfeasor. Id. The effect of this allows a plaintiff to proceed against
separate defendants, or to proceed with claims for benefits under the
applicable UIM coverage. Id.

1. Assume a person murders a man with a substantial life insurance policy. Under
the majority’s analysis, would the murderer would be entitled to a credit for the victim’s
life insurance proceeds?
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The pertinent statutory provision provides:

As consideration for payment of policy limits by
a liability insurer on behalf of the owner, operator, or
maintainer of an underinsured motor vehicle, a party
injured by an underinsured motor vehicle may execute
a contractual covenant not to enforce against the owner,
operator, or maintainer of the vehicle any judgment that
exceeds the policy limits. A covenant not to enforce
judgment shall not preclude the injured party from
pursuing available underinsured motorist benefits, unless
the terms of the covenant expressly provide otherwise,
and shall not preclude an insurer providing underinsured
motorist coverage from pursuing any right of subrogation.

N.C. Gen. Stat. § 20-279.21(b)(4) (2016). This statute provides no lan-
guage stating that a tortfeasor is entitled to a credit from a plaintiff’s
UIM insurer. There is also no language stating a tortfeasor has a right
to avoid the enforcement of a judgment. Rather, this statute reveals the
North Carolina public policy of an injured party’s right to either enforce
or not enforce a judgment against a tortfeasor: when the policy limits
of the tortfeasor’s liability insurer have been paid, an injured party may,
at his option, covenant to forego his right to enforce a judgment under
the statute.

Unnamed Defendant Erie waived its statutory right of recovery. This
action only affects Erie. Unnamed Defendant Erie’s agreement to waive
subrogation from Plaintiff does not bar Plaintiff’s right to seek satisfac-
tion of the judgment against Defendant. Nothing under N.C. Gen. Stat.
§ 20-279.21(b)(4) provides Plaintiff with a “double recovery” in this case
just because Erie abandoned its right to recovery. The fact Erie elected
to not pursue its legal right to subrogation is immaterial to Plaintiff’s
right to have his judgment against Defendant satisfied by Defendant. To
apply Plaintiff’s UIM benefits as a credit against the judgment results in
an improper windfall for Defendant.

The operative statue balances the interests of the tortfeasor, its
liability insurer, the injured victim and the UIM insurer. Under N.C.
Gen. Stat. § 20-279.21(b)(4) the liability insurer must seek resolution of
the claim within its policy limits. Here, the liability carrier protects its
insured and is released from any obligation to participate in the defense
of the injured victim’s claim. At the same time, the statute also provides
opportunities for the UIM to recoup the payments made to its insured.
This way the statute protects UIM’s interests as well as the victim’s



IN THE COURT OF APPEALS 215

IN RE P.S.
[256 N.C. App. 215 (2017)]

contractual rights. The UIM has the right of subrogation when it honors
its contractual obligations towards its insured. It also fulfills the purpose
of the UIM provision of the Financial Responsibility Act as it serves “to
compensate innocent victims injured by financially irresponsible motor-
ists.” Wilmoth v. State Farm Mut. Auto Ins. Co., 127 N.C. App. 260, 264,
488 S.E.2d 628, 631 (1997). If a tortfeasor receives credit for UIM pay-
ments, the statutory right of subrogation is meaningless, and this upsets
the statutory balance among competing interests.

IN THE MATTER OF P.S.

IN THE MATTER OF R.J.

Nos. COA17-234, COA17-235, COA17-236, COA17-237
Filed 7 November 2017

1. Mental Illness—inpatient mental health treatment—volun-
tary readmission—failure to conduct hearing within 15 days
of initial admission

The trial court did not err by denying respondent minors’
motions to dismiss orders concurring in their voluntary readmis-
sions to Strategic Behavioral Center (Strategic) for inpatient mental
health treatment even though Strategic failed to conduct a hearing
within fifteen days of their initial admissions as required by N.C.G.S.
§ 122C-224. Such hearings did take place upon their readmission,
and our General Assembly has stated that it is State policy to encour-
age voluntary admissions to facilities.

2. Jurisdiction—subject matter jurisdiction—inpatient men-
tal health treatment admission authorization forms—signa-
ture of legally responsible person required—presumptively
valid signature

The trial court had subject matter jurisdiction to concur in three
of four respondent minors’ readmissions to inpatient mental health
treatment where the court was permitted to treat the admission
authorization forms as presumptively valid and sufficient to invoke
the court’s subject matter jurisdiction. However, the court did not
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have subject matter jurisdiction over respondent minor whose form
did not contain the signature of a legally responsible person as
required by N.C.G.S. § 122C-221.

3. Mental Illness—inpatient mental health treatment—con-
sent—no requirement to engage in colloquy or obtain
written waiver

The trial court was not required to either engage in a colloquy
with a minor to ensure that he was fully aware of his rights with
regard to a hearing, or obtain a written waiver from the minor
confirming that he understood the rights he was giving up by
consenting to Strategic Behavioral Center’s inpatient mental health
treatment recommendation.

Appeal by respondents from orders entered 16 June 2016 by Judge
Louis A. Trosch, Jr., in Mecklenburg County District Court. Heard in the
Court of Appeals 22 August 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Josephine N. Tetteh and Milind Kumar Dongre, for the State.

Nelson Mullins Riley & Scarborough, LLP, by Ariel E. Harris and
Fred M. Wood, Jvr., for Strategic Behavioral Health.

Appellate Defender Glenn Gerding, by Assistant Appellate
Defender Jillian C. Katz and Assistant Appellate Defender David
W. Andrews, for respondents-appellants.

DAVIS, Judge.

PS. (“Paul”),! L.T. (“Luke”), N.J. (“Natalie”), and R.J. (“Robert”)
(collectively, “Respondents”) appeal from the trial court’s 16 June 2016
orders concurring in their voluntary readmissions to Strategic Behavioral
Center for inpatient mental health treatment. The primary issue in these
four consolidated appeals is whether Respondents’ readmissions to
the facility were rendered unlawful due to the illegality of their initial
admissions. In addition, we address various other arguments regarding
the minors’ readmissions, including (1) whether a trial court is required
to conduct an initial jurisdictional inquiry at voluntary admission hear-
ings to ensure the minor’s admission authorization form was signed by a

1. Pseudonyms and initials are used throughout this opinion to protect the identities
of the minor children and for ease of reading.
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legally responsible person; (2) whether an admission authorization form
may be based on verbal — rather than written — consent of the minor’s
parent or guardian; and (3) whether a specific procedure must be fol-
lowed before a trial court can accept a minor’s consent to the recom-
mendation that he be admitted to a 24-hour inpatient facility. After a
thorough review of the facts and applicable principles of law, we affirm
in part and vacate in part.

Factual and Procedural Background

Respondents are four minor children who either suffer from mental
illness or from substance abuse. At various times during the spring of
2016, they were admitted to a mental health facility in Charlotte oper-
ated by Strategic Behavioral Health (“Strategic”). In May 2016, Strategic
conducted a self-audit during which it discovered that Respondents and
five other minors had been improperly admitted to the facility with-
out having received a hearing within fifteen days of their admissions
as required by North Carolina law. After becoming aware of its error,
Strategic discharged, reevaluated, and then readmitted Respondents
beginning on 30 May 2016.

I. Luke

Luke grew up in a home where he was “neglected and abused],]”
his mother used drugs, and she once “burn[ed] him with a cigarette.”
He got into “trouble in school” and was “suspended many times for
his behavior.”

Luke was thirteen years old when he was first admitted to Strategic
on or about 3 April 2016. After approximately two months without
judicial review of his admission, he was discharged and readmitted to
the facility on 3 June 2016.

II. Robert

Robert reported being raped by his uncle when he was 4 or 5 years
old. He has a history of suicide attempts and has reported “being born
addicted to cocaine.” He was suspended from school “for fighting, lying,
stealing, and touching females inappropriately.” Robert’s biological
father died when he was young, and he has had no contact with his bio-
logical mother. After multiple unsuccessful placements in foster care,
Robert’s 18-year-old brother adopted him.

Robert was fourteen years old when he was first admitted to
Strategic on or about 28 April 2016. After more than a month without
judicial review of his admission, he was discharged and readmitted to
the facility on 2 June 2016.
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I11. Paul

Paul displayed aggressive behavior in school, including multiple
incidents during which he stabbed other students with pens and pencils.
He also had “a history of suicidal ideation behavior such as cutting him-
self and hitting himself . .. .”

Paul was fifteen years old when he was first admitted to an inpatient
facility in another city on or about 10 February 2016 and arrived at
Strategic sometime in the spring of 2016. He was discharged and
readmitted to Strategic on 30 May 2016.

IV. Natalie

Natalie has a history of angry outbursts and blackout spells, and her
mother was concerned about her tendency to become violent toward
other individuals in her home. Natalie was fourteen years old when she
was first admitted to Strategic on or about 10 March 2016. After nearly
three months without judicial review of her voluntary admission, she
was discharged and readmitted to the facility on 31 May 2016.

& ok ok

On 14 June 2016, hearings were held in connection with the readmis-
sions of each Respondent before the Honorable Louis A. Trosch, Jr. in
Mecklenburg County District Court. The Council for Children’s Rights
(“CCR”) was appointed to represent Respondents at their respective
hearings. Strategic’s attorneys, CCR attorneys, and the applicable clerks
of court were all present at the hearings.

That same morning, CCR filed motions to dismiss in each of the four
cases, asserting that Respondents’ readmissions to Strategic violated
both their procedural due process rights and applicable statutory provi-
sions set out in Chapter 122C of the North Carolina General Statutes.
The trial court consolidated the four motions for hearing. At the close of
the arguments, the court denied Respondents’ motions to dismiss.

The trial court then held separate hearings regarding the readmis-
sion of each Respondent. The court informed each minor that Strategic
recommended he or she be readmitted to the facility “for up to 45 more
days.” The court then asked each of the Respondents whether they con-
sented to the recommendation and informed them that if they disagreed
with the recommendation, the court would hold a hearing on the issue.

Paul, Natalie, and Robert each stated that they disagreed with
Strategic’s recommendation. The court then proceeded to conduct
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hearings in which the minors and their respective therapists testified.
Following each hearing, the court concurred in the recommendation for
readmission of the minor based on the testimony that had been presented.

Luke, conversely, consented to Strategic’s recommendation for
readmission. Therefore, the court adopted the recommendation as to
him without conducting a full hearing.

Respondents filed notices of appeal on 24 June 2016. The four
appeals were consolidated for oral argument.

Analysis

We review a trial court’s order “to determine (1) whether the find-
ings of fact are supported by clear and convincing evidence, and (2)
whether the legal conclusions are supported by the findings of fact.” In
re T'H.T., 185 N.C. App. 337, 343, 648 S.E.2d 519, 523 (2007) (citation,
quotation marks, and brackets omitted), aff’d as modified, 362 N.C. 446,
665 S.E.2d 54 (2008). Findings of fact that are supported by competent
evidence or are unchallenged by the appellant are binding on appeal. In
re A.B., __ N.C. App. __, __, 781 S.E.2d 685, 689, disc. review denied,
369 N.C. 182, 793 S.E.2d 695 (2016). “Such findings are . . . conclusive
on appeal even though the evidence might support a finding to the con-
trary.” In re McCabe, 157 N.C. App. 673, 679, 580 S.E.2d 69, 73 (2003). We
review a trial court’s conclusions of law de novo. In re J.S.L., 177 N.C.
App. 151, 154, 628 S.E.2d 387, 389 (2006).

I. Motions to Dismiss

[1] Respondents first argue that the trial court erred in denying their
motions to dismiss because Strategic failed to conduct a hearing within
fifteen days of their initial admissions as required by N.C. Gen. Stat.
§ 122C-224. “Article 5 of Chapter 122C of the North Carolina General
Statutes governs the procedures for admitting or committing persons
into inpatient psychiatric facilities.” In re Wolfe, __ N.C. App. __, 803
S.E.2d 649 (2017) (citation omitted). N.C. Gen. Stat. § 122C-224 states, in
pertinent part, as follows:

(a) When a minor is admitted to a 24-hour facility
where the minor will be subjected to the same restric-
tions on his freedom of movement present in the State
facilities for the mentally ill, or to similar restrictions, a
hearing shall be held by the district court in the county in
which the 24-hour facility is located within 15 days of the
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day that the minor is admitted to the facility. A continu-
ance of not more than five days may be granted.

N.C. Gen. Stat. § 122C-224(a) (2015).2

As an initial matter, we observe that both the State and Strategic
acknowledge that Respondents’ statutory rights were violated dur-
ing their initial admissions to Strategic based on its failure to schedule
hearings as statutorily required. Respondents contend that because
the hearing requirement contained in N.C. Gen. Stat. § 122C-224 was not
followed in connection with their initial admissions, their subsequent
readmissions to the facility were tainted by this error and, therefore,
rendered unlawful.3

“This Court has held that a minor, facing commitment pursuant to
the voluntary commitment statute, is entitled to due process protec-
tions.” In re A.N.B., 232 N.C. App. 406, 411, 754 S.E.2d 442, 447 (2014)
(citation and quotation marks omitted). “[A] child, in common with
adults, has a substantial liberty interest in not being confined unnec-
essarily for medical treatment and . . . the state’s involvement in the
commitment decision constitutes state action under the Fourteenth
Amendment.” Id. (citation and quotation marks omitted). We have made
clear that “[d]ue process requires an inquiry by a ‘neutral factfinder’ to
determine whether constitutionally adequate procedures are followed
before a child is voluntarily committed based upon his guardian’s affir-
mations.” Id. at 412, 754 S.E.2d at 447 (citation omitted).

We are unable to accept Respondents’ argument that the trial court
erred in denying their motions to dismiss. While — as noted above —
it is undisputed that Respondents were initially denied the hearings to
which they were statutorily entitled, it is likewise undisputed that such
hearings did take place upon their readmission as required by N.C. Gen.
Stat. § 122C-224.

The statutory scheme contained in Chapter 122C governing such
admissions attempts to balance the following interests: (1) the needs of
aminor who is mentally ill and in need of treatment, see In re Lynette H.,
323 N.C. 598, 600, 374 S.E.2d 272, 273 (1988); (2) the rights of a parent
or guardian, see In re Long, 25 N.C. App. 702, 706, 214 S.E.2d 626, 628,
cert. denied, 288 N.C. 241, 217 S.E.2d 665 (1975); and (3) the minor’s

2. It is undisputed that Strategic is a 24-hour inpatient facility.

3. The extent to which civil remedies may be available to Respondents for the viola-
tion of their rights in connection with their initial admissions is not at issue in this appeal.
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right to procedural due process, see id. at 707, 214 S.E.2d at 629. While
the admission of a minor to a 24-hour facility obviously has a significant
impact on the minor’s rights, it is important to note that such admissions
are not punitive in nature but rather designed to facilitate the minor’s
receipt of necessary treatment. Moreover, our General Assembly has
stated that “[i]t is State policy to encourage voluntary admissions to
facilities.” N.C. Gen. Stat. § 122C-201 (2015).

Respondents’ argument, if accepted, would result in the denial of
treatment to the minors for some indeterminate period of time regard-
less of whether they were, in fact, genuinely in need of the treatment pro-
vided by Strategic. We do not believe the law requires such a result. See
In re Webber, 201 N.C. App. 212, 222, 689 S.E.2d 468, 476 (2009) (holding
that respondent could not challenge procedural deficiencies in his ini-
tial commitment order through appeal of his recommitment order), cert.
denied, 364 N.C. 241, 699 S.E.2d 925 (2010). Therefore, we conclude that
the trial court did not err in denying Respondents’ motions to dismiss.

II. Subject Matter Jurisdiction

[2] Respondents next argue that the trial court lacked subject matter
jurisdiction to concur in their readmissions to Strategic. Specifically,
they contend that the jurisdiction of the trial court could not be invoked
until such time as it made a determination that Respondents’ admission
authorization forms had been signed by legally authorized persons as
mandated by statute.

“Subject matter jurisdiction refers to the power of the court to deal
with the kind of action in question.” Harris v. Pembaur, 84 N.C. App.
666, 667, 363 S.E.2d 673, 675 (1987) (citation omitted). It is well estab-
lished that “[s]ubject matter jurisdiction . . . is conferred upon the courts
by either the North Carolina Constitution or by statute.” In re M.B., 179
N.C. App. 572, 574, 635 S.E.2d 8, 10 (2006) (citation and quotation marks
omitted). “Subject matter jurisdiction cannot be conferred by consent or
waiver, and the issue of subject matter jurisdiction may be raised for the
first time on appeal.” In re H.L.A.D., 184 N.C. App. 381, 385, 646 S.E.2d
425, 429 (2007), aff’d per curiam, 362 N.C. 170, 655 S.E.2d 712 (2008)
(citation omitted). Whether a court has jurisdiction is a question of law
reviewable de novo on appeal. In re K.U.-S.G., D.L.L.G., & PT.D.G., 208
N.C. App. 128, 131, 702 S.E.2d 103, 105 (2010) (citation omitted).

Our Supreme Court has held that “[w]here jurisdiction is statutory
and the Legislature requires the Court to exercise its jurisdiction in a
certain manner, to follow a certain procedure, or otherwise subjects the
Court to certain limitations, an act of the Court beyond these limits is
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in excess of its jurisdiction.” In re T.R.P.,, 360 N.C. 588, 590, 636 S.E.2d
787, 790 (2006) (citation and quotation marks omitted). “[F]or certain
statutorily created causes of action, a trial court’s subject-matter
jurisdiction over the action does not fully vest unless the action is
properly initiated.” In re Wolfe, __ N.C. App. at __, 803 S.E.2d at 652
(citation omitted).

This Court recently addressed the issue of subject matter jurisdic-
tion in the context of voluntary admissions of incompetent adults. In In
re Wolfe, the respondent argued on appeal that the trial court had erred
in concurring in his voluntary admission to an inpatient psychiatric facil-
ity. Specifically, he contended that the trial court lacked jurisdiction to
concur in the admission because it never received a written and signed
admission form as required by N.C. Gen. Stat. § 122C-232. Id. at __, 803
S.E.2d at 652. In our analysis, we recognized at the outset that “[i]n any
case requiring [a] hearing [pursuant to N.C. Gen. Stat. § 122C-232] . . .
the written application for voluntary admission shall serve as the ini-
tiating document for the hearing.” Id. at __, 803 S.E.2d at 653. We then
stated that

[t]his limitation conditions subject-matter jurisdiction: a
district court’s N.C. Gen. Stat. § 122C-232 jurisdiction to
concur in an incompetent adult’s voluntary admission and
order that he or she remain admitted for further inpatient
treatment does not vest absent the statutorily required
written application for voluntary admission signed by
the incompetent adult’s legal guardian.

Id. at __, 803 S.E.2d at 653 (emphasis added).

We determined that “the appellate record contain[ed] no written
application for [the respondent’s] voluntary admission signed by his
guardian. Rather, as an amendment to [the] appellate record reflects,
[his] application was not filed in the court file for this case, and the
Buncombe County District Court calendared the hearing upon receipt
of [the psychiatrist’s] evaluation for admission.” Id. at __, 803 S.E.2d at
653. Thus, we concluded as follows:

Because a written and signed application for voluntary
admission never initiated the hearing, the district court
failed to comply with the requirements of N.C. Gen. Stat.
§ 122C-232(b). Because the district court never received
this required application for voluntary admission, its sub-
ject-matter jurisdiction to concur in [the respondent]’s
voluntary admission to Copestone and order he remain
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admitted for further inpatient psychiatric treatment never
vested. The district court thus lacked authority to enter its
voluntary admission order and it must be vacated.

Id. at __, 803 S.E.2d at 653.

N.C. Gen. Stat. § 122C-221 states, in pertinent part, that “the provi-
sions of G.S. 122C-211 shall apply to admissions of minors under this
Part.” N.C. Gen. Stat. § 122C-221(a). N.C. Gen. Stat. § 122C-211(a) pro-
vides as follows:

(a) Except as provided in subsections (b) through (f1)
of this section, any individual, including a parent in a
family unit, in need of treatment for mental illness or
substance abuse may seek voluntary admission at any
facility by presenting himself for evaluation to the facility.
No physician’s statement is necessary, but a written
application for evaluation or admission, signed by the
ndividual seeking admission, is required.

N.C. Gen. Stat. § 122C-211(a) (2015) (emphasis added). N.C. Gen. Stat.
§ 122C-221(a) states that “ . . . in applying for admission to a facility, in
consenting to medical treatment when consent is required, and in any
other legal procedure under this Article, the legally responsible person
shall act for the minor.” N.C. Gen. Stat. § 122C-221(a). Thus, absent the
filing of an admission authorization form for a minor in need of treat-
ment signed by a legally responsible person as required by N.C. Gen.
Stat. § 122C-221, the trial court’s subject matter jurisdiction to concur in
the minor’s admission is not invoked.

We now turn to the facts of the four cases before us. Respondents
essentially make two arguments as to why the trial court lacked subject
matter jurisdiction in these cases: (1) the trial court failed to make an
independent determination that the signatures on the forms admitting
Paul, Luke, and Robert were from persons who possessed legal author-
ity to voluntarily admit them; and (2) Natalie’s form did not even pur-
port to contain the signature of a legally responsible person and instead
merely stated that Strategic had received verbal consent for her admis-
sion. We address each argument in turn.

A. Admission Authorization Forms for Paul, Luke, and Robert

Respondents assert that before the trial court’s subject matter
jurisdiction could be invoked in the cases of Paul, Luke, and Robert, it
was required to make an independent assessment that their admission
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authorization forms were actually signed by legally responsible persons
as required by N.C. Gen. Stat. § 122C-221. We disagree.

As stated above, in order to admit a minor to an inpatient facility, “a
written application for evaluation or admission, signed by the [legally
responsible person] seeking admission, is required.” N.C. Gen. Stat.
§ 122C-211(a); see also N.C. Gen. Stat. § 122C-221(a) (requiring a legally
responsible person to sign on behalf of a minor).

However, the General Assembly has not expressly required that
the trial court independently verify in each case that the admission
authorization form was, in fact, signed by a legally responsible person.
We decline to judicially impose such a requirement in the absence of
legislative direction. Thus, in cases where an admission authorization
form is filed that — on its face — purports to comply with N.C. Gen. Stat.
§ 122C-221(a), the trial court is entitled to presume that the form was, in
fact, signed by a legally responsible person. However, this presumption
can be rebutted by evidence to the contrary.

Here, the admission authorization forms for Paul, Luke, and Robert
each contained a signature in the appropriate spot on Strategic’s
standard admission form indicating that the form had been signed by a
parent or guardian. Therefore, the trial court was permitted to treat the
forms as presumptively valid and sufficient to invoke the court’s subject
matter jurisdiction. Accordingly, we hold that the court possessed
subject matter jurisdiction over the proceedings involving Paul, Luke,
and Robert.

B. Admission Authorization Form for Natalie

We must next determine whether subject matter jurisdiction like-
wise existed with regard to Natalie’s proceeding. Her appeal raises a
different issue as her admission authorization form was not signed by
a legally responsible person. Instead, the form unambiguously states
that it was signed by a representative of Strategic based on the verbal
authorization of Natalie’s parent.

As previously discussed, the legislature has directed that a legally
responsible person must sign the admission authorization form on
behalf of the minor child in order for the child to be voluntarily admitted
to a mental health facility. In the absence of such a signed form, the trial
court cannot exercise its subject matter jurisdiction to concur in the
minor’s voluntary admission. See Wolfe, __ N.C. App. at __, 803 S.E.2d
at 653.



IN THE COURT OF APPEALS 225

IN RE P.S.
[256 N.C. App. 215 (2017)]

At the bottom of Natalie’s admission authorization form was a stamp
containing the following words:

Official Verbal Consent Received
by Legal Guardian/Parent on this date:
Strategic Behavioral Health — Charlotte, LLC

Next to this stamp, an individual named Laura Strother — presumably
a representative of Strategic — wrote the words “consent obtained by
[Natalie’s mother]” above the line requiring the “Signature of Parent/
Guardian.” Ms. Strother also signed her own name above the line requir-
ing the “Signature of Witness.”

The admission authorization form contains ten paragraphs setting
out various information about Strategic and the treatment to be admin-
istered to the minor upon admission. By initialing these paragraphs, the
legally responsible person acknowledges that he or she has read and
understood the information contained therein. However, Natalie’s form
did not contain any initials next to these paragraphs.

In arguing that this verbal consent by Natalie’s parent was sufficient
to satisfy N.C. Gen. Stat. § 122C-221, Strategic points to a provision in
North Carolina’s Uniform Commercial Code that permits certain writ-
ten instruments to be signed by an agent or representative of a per-
son sought to be held liable under the instrument. See N.C. Gen. Stat.
§ 25-3-401 (2015). However, the fact that the General Assembly has
authorized an exception to the personal signature requirement with
regard to negotiable instruments is irrelevant to the entirely unrelated
issue of whether verbal authorization by a parent or guardian is suffi-
cient to satisfy N.C. Gen. Stat. § 122C-221. Indeed, the absence of compa-
rable language in § 122C-221 mandates the conclusion that the General
Assembly did not intend for a signature purportedly based on a parent
or guardian’s verbal consent to be sufficient.

Therefore, because Natalie’s form did not contain the signature of a
legally responsible person, the trial court lacked subject matter jurisdic-
tion to concur in her readmission to Strategic. Accordingly, we vacate
the trial court’s order readmitting her to the facility.

4. In its brief, the State argues that this issue was effectively waived by the failure
of Natalie’s attorney to challenge the trial court’s jurisdiction at the hearing. However, it
is well established that subject matter jurisdiction cannot be conferred by waiver. See
H.L.A.D., 184 N.C. App. at 385, 646 S.E.2d at 429.
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II1. Consent to Admission by Luke

[38] The final issue before us is whether compliance with a formalized
procedure was necessary before the trial court was permitted to deter-
mine the voluntariness of Luke’s consent to Strategic’s recommenda-
tion that he be readmitted. At the 14 June 2016 hearing, the following
exchange occurred:

THE COURT: So, [Luke], let’s see -- what are your
recommendations . . . for [Luke]?

[STRATEGIC’S ATTORNEY]: [Luke]’s recommenda-
tion is amended 45 days, Your Honor.

THE COURT: All right. And, [Luke], you can either
agree to that or you can disagree with that. If you agree
with that, then I'm going to sign an order that says you can
stay up to 45 days. You cannot stay longer than 45 days,
but you could leave sooner than that. It really depends on
how things go. Does that make sense to you?

[LUKE]: Yes, sir.

THE COURT: So are you agreeing with that or are you
disagreeing with that?

[LUKE]: I'll agree with that.

THE COURT: All right. So I'm going to sign an order
then that says that you agree and that it will be up to [your
therapist] and your treatment team and how you're doing
as to when you leave over those next 45 days. Okay.

[LUKE’S ATTORNEY]: Your Honor, if I could have a
minute with [Luke], because our last conversation he was
contesting the recommendation.

THE COURT: Sure.

[LUKE’S ATTORNEY]: I just want to make sure that
we're clear.

[LUKE]: I agree.

[LUKE’S ATTORNEY]: All right. We're consenting,
Your Honor.

On appeal, Luke contends that in order to comport with due pro-
cess requirements, the trial court was required to either (1) engage in a
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colloquy with Luke to ensure that he was fully aware of his rights with
regard to the hearing; or (2) obtain a written waiver from Luke con-
firming that he understood the rights he was giving up by consenting to
Strategic’s recommendation.

The General Assembly has not included within Chapter 122C a
specific procedure to be utilized in cases where a minor consents to his
voluntary admission to an inpatient facility. Here, the trial court did, in
fact, engage in a colloquy — albeit a brief one — with Luke on this issue.
While we acknowledge that the better practice would have been for the
trial court to engage in a more detailed colloquy with him to ensure that
Luke’s consent was both voluntary and fully informed, we cannot say on
these facts that its failure to do so constituted reversible error.

Moreover, the General Assembly has not seen fit to require a writ-
ten waiver under these circumstances. Therefore, we once again decline
Respondents’ invitation to judicially impose requirements that are not
actually contained in Chapter 122C. See In re J.M.D., 210 N.C. App. 420,
427, 708 S.E.2d 167, 172 (2011) (“[N]either we nor the trial court can re-
write the statute which the General Assembly has given us.”). Accordingly,
we cannot say that Luke’s due process rights were violated.?

Conclusion

For the reasons stated above, we affirm the trial court’s orders con-
curring in the voluntary admissions of Paul, Luke, and Robert in 16 SPC
4047, 16 SPC 4126, and 16 SPC 4080 and vacate the order concurring in
the voluntary admission of Natalie in 16 SPC 4081.

AFFIRMED IN PART; VACATED IN PART.
Judges BRYANT and INMAN concur.

5. We note that Luke does not actually argue on appeal that his decision to consent
to Strategic’s recommendation was involuntary or that he did not understand the conse-
quences of his decision.
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ROBERT ALLEN SCHNEIDER, PLAINTIFF
V.
HOLLI M. SCHNEIDER, DEFENDANT

No. COA16-920
Filed 7 November 2017

Attorney Fees—child custody—misapprehension of trial court
discretion—comparison of financial situations

The trial court erred in a child custody case by awarding $30,000
in attorney fees to plaintiff father where the trial court misappre-
hended its discretion to consider defendant wife’s financial situation
under N.C.G.S. § 50-13.6. The trial court was allowed, in its discre-
tion, to consider the financial circumstances of the party ordered to
pay and to compare the financial situations of the parties.

Appeal by defendant from order entered 23 March 2016 by Judge
Christy T. Mann in District Court, Mecklenburg County. Heard in the
Court of Appeals 23 February 2017.

Robert Allen Schneider, pro se, plaintiff-appellee.

Plumides, Romano, Johnson & Cacheris, PC, by Richard B.
Johnson, for defendant-appellant.

STROUD, Judge.

Because the trial court may have misapprehended its ability to con-
sider the financial circumstances of the defendant Mother in awarding
attorney fees to plaintiff Father under North Carolina General Statute
§ 50-13.6, we reverse the order awarding attorney fees to Father and
remand to the trial court for reconsideration of this issue.

I. Background

This case arises from a long and contentious custody case. After
their separation, plaintiff-Father filed a complaint in 2013 against defen-
dant-Mother with claims for emergency temporary custody, permanent
custody, child support, equitable distribution, interim distribution,
appointment for a guardian ad litem, and attorney fees. We need not
go into great detail regarding the multiple claims here, but the custody
dispute centered in large part around Mother’s move to Mississippi with
the children. Over the years the trial court entered several orders but the
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only one at issue on appeal is from March of 2016, when the trial court
ordered Mother to pay Father $30,000.00 for attorney fees pursuant to
North Carolina General Statute § 50-13.6. Mother appeals.

II. Attorney Fees

Mother’s only argument on appeal is that the court erred by award-
ing Father $30,000.00 in attorney fees.

In an action or proceeding for the custody or support,
or both, of a minor child, including a motion in the cause
for the modification or revocation of an existing order for
custody or support, or both, the court may in its discre-
tion order payment of reasonable attorney’s fees to an
interested party acting in good faith who has insufficient
means to defray the expense of the suit. Before order-
ing payment of a fee in a support action, the court must
find as a fact that the party ordered to furnish support
has refused to provide support which is adequate under
the circumstances existing at the time of the institution
of the action or proceeding; provided however, should the
court find as a fact that the supporting party has initiated
a frivolous action or proceeding the court may order pay-
ment of reasonable attorney’s fees to an interested party
as deemed appropriate under the circumstances.

N.C. Gen. Stat. § 50-13.6 (2015). “Whether these statutory requirements
have been met is a question of law, reviewable on appeal. Only when
these requirements have been met does the standard of review change
to abuse of discretion for an examination of the amount of attorney’s
fees awarded.” Doan v. Doan, 156 N.C. App. 570, 575, 577 S.E.2d 146, 150
(2003) (citation and quotation marks omitted).

Mother first contends that the trial court “failed to make detailed
findings of fact regarding [Father’s] inability to defray the costs of the
lawsuit” as is required under North Carolina General Statute § 50-13.6.
See N.C. Gen. Stat. § 50-13.6. Mother cites to Dixon v. Gordon, wherein
this Court reversed and remanded to the trial court because

the only findings of fact were that father does not have suf-
ficient funds with which to employ and pay legal counsel
... to meet Mother on an equal basis. Although informa-
tion regarding father's gross income and employment
was present in the record in father's testimony, there
are no findings in the trial court's order which detail this
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information. We believe that because the findings in this
case contain little more than the bare statutory language, the
order is insufficient to support an award of attorneys fees.

223 N.C. App. 365, 373, 734 S.E.2d 299, 305 (2012) (quotation marks,
ellipses, brackets, and footnote omitted), and Cox v. Cox, wherein this
Court also reversed and remanded the case because “the trial court
concluded that plaintiff did not have sufficient assets with which to pay
his attorneys’ fees and that defendant did have the means to pay plain-
tiff’s attorneys’ fees. However, there were no findings about plaintiff’s
monthly income or expenses.” 133 N.C. App. 221, 228, 515 S.E.2d 61, 66
(1999). However, unlike the cited cases, contrast Dixon, 223 N.C. App. at
373, 734 S.E.2d at 305; Cox, 133 N.C. App. at 228, 515 S.E. at 66, the trial
court here did make “detailed findings of fact” including the following:

6. The Plaintiff/Father is an airplane pilot and is
employed by Southwest Airlines. His annual income
is approximately $134,000.00.

10. Plaintiff is the major financial support for the
minor children due to Defendant’s choice to stay home
and help raise her stepchildren as well as stay home with
her expected new born with her new husband.

11. Plaintiff was forced to borrow money from family
and deplete his savings in order to pay for attorney fees to
represent his interests in having his children returned
to North Carolina.

12. Plaintiff’s attorney fees overall were over
$54,000.00 of which approximately $39,000.00 were
charged for Ms. Sellers’ attorney fees on custody of this
matter for over 122 hours of work.

13. This does not include costs for appearing at this
hearing or preparing the order.

14. Defendant incurred attorney fees of approxi-
mately $18,000.00 in the above case. These fees were
paid with the proceeds which Defendant/Mother received
from the domestic case.

15. The evidence presented at trial and this hear-
ing demonstrate that Plaintiff has insufficient means to
defray the costs of this suit and that these sums affect the
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means with which Plaintiff has to support his children’s
financial needs.

Mother’s argument that the trial court made “only general findings” is
simply inaccurate. This argument is without merit.

Next, as to three of the detailed findings of fact just mentioned -- 10,
11, and 15 -- Mother contends portions of them “are not supported by the
evidence.” Mother’s main contention about the challenged findings of
fact is that there was no evidence to support them and her brief implies,
at the very least, that no evidence was presented but rather “counsel
simply made arguments|[.]” Mother’s argument has two fatal flaws: first,
the trial court did hold a hearing, at which it considered documentary
exhibits, including financial affidavits from the parties, and Mother actu-
ally testified; the second flaw is that the trial court explicitly noted that
the order was based not just on this hearing, but also on the evidence
presented at the hearings regarding the other matters at issue. The order
here specifically notes in its introduction that the trial court made this
determination “after reviewing the file, evidence presented, and the fee
affidavit of Plaintiff[.]” In addition, finding of fact 15 shows that the trial
court considered all of the evidence presented at the prior hearings:

15. The evidence presented at trial and this hearing
demonstrate that Plaintiff has insufficient means to
defray the costs of this suit and that these sums affect the
means with which Plaintiff has to support his children’s
financial needs.

(Emphasis added.) Although Mother challenges the latter part of this
finding which states that “Plaintiff has insufficient means to defray the
costs of this suit[,]” she does not dispute the sources of the evidence
that the trial court considered. Additionally, it is clear from the order
what the “evidence presented at trial” referred to, since the order also
notes that “Custody and Child Support were resolved at trial and an
order was entered on April 11, 2014. Associated attorney fee claims were
held open for later resolution.” The child custody and support order had
extensive findings of fact and was not appealed.

Furthermore, at the beginning of the hearing on attorney fees, coun-
sel recognized that the trial court would be considering evidence from
the child custody and support hearing as well as that presented at this
hearing as Father’s attorney stated, with no objection or qualification
from Mother’s counsel,

Your Honor, this is what we need in this situa -- in this
case. Our evidence is already in the court file. It's never
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been closed out. The parties’ equitable distribution affida-
vits are both in the court file. Plaintiff’s was filed February
2014, and Defendant’s was filed in March of 2014. Those
are in the file. And along that same time period in the file
you should see both of their financial affidavits respec-
tively filed 2-28-2014 and 3-5-2014. We also have the order
for permanent custody and child support, which was
entered in April of 2014, Your Honor[,]

and the trial court responded, “Okay.” Mother’s argument that there was
no evidence presented which could support the challenged portions of
the three findings of fact is without merit.

Lastly, Mother contends the trial court made an error of law because
it believed it could not compare the relative estates of the parties, and
if the trial court had done this comparison, it would have determined
that an award of attorney fees was not appropriate. Mother notes that
the trial court stated, “the law doesn’t — it’s not - it doesn’t provide for
me to consider how much money - in this case, how much money . . .
[mother]” makes. In fact, the trial court discussed its inability to make
this comparison at some length at the hearing, but this is the substance
of the trial court’s statement of the law. Father makes no counter argu-
ment on appeal regarding this issue. We agree that from the trial court’s
rendition, it appeared to be under the impression that the only consid-
eration was whether Father could pay his attorney fees, without any
consideration of Mother’s financial situation. We cannot discern from
the order itself whether the trial court considered Mother’s financial
situation or in its discretion it simply declined to consider it. But a fair
reading of the order is consistent with Mother’s argument that the trial
court misapprehended its discretion to consider her financial situation.

Our Supreme Court clarified the extent of the trial court’s discretion
to consider the estate of the party ordered to pay attorney fees in Van
Every v. McGuire:

[W]hile the trial court should focus on the disposable
income and estate of [the party requesting fees], it should
not be placed in a straitjacket by prohibiting any compari-
son with [the other party’s] estate, for example, in deter-
mining whether any necessary depletion of [the party
requesting fees’] estate by paying her own expenses would
be reasonable or unreasonable. Accordingly, the order of
remand must be modified to remove these restrictions.



IN THE COURT OF APPEALS 233

STATE v. ARMISTEAD
(256 N.C. App. 233 (2017)]

348 N.C. 58, 62, 497 S.E.2d 689, 691 (1998). In short, the trial court is not
required to consider the financial circumstances of the party ordered
to pay attorney fees under North Carolina General Statute § 50-13.6, but
the trial court is allowed, in its discretion, to consider the financial cir-
cumstances of the party ordered to pay and to compare the financial
situations of the parties. See Van Every, 348 N.C. at 62, 497 S.E.2d at 691.

We must therefore reverse and remand the order for the trial court
to reconsider its discretionary award of attorney fees. In exercising its
discretion, the trial court may decline to consider Mother’s financial situ-
ation in light of all of the circumstances of the case or it may consider
her financial situation and compare it to Father’s situation. Since the
trial court made thorough findings of fact in the order on appeal and
those findings were fully supported by the evidence, there is no need for
the trial court to receive additional evidence on remand or to make addi-
tional findings of fact before entering a new order, but the trial court may
in its discretion receive additional evidence or make additional findings.

III. Conclusion

For the foregoing reasons, we reverse and remand.

REVERSED AND REMANDED.
Judges DILLON and MURPHY concur.

STATE OF NORTH CAROLINA
V.
JAMES GREGORY ARMISTEAD, DEFENDANT

No. COA17-323
Filed 7 November 2017

1. Constitutional Law—right to speedy trial—four-year delay
between indictment and trial—Barker balancing test

A four-year delay between an indictment and trial in a driving

while impaired case did not violate defendant’s Sixth Amendment

right to a speedy trial where the Barker v. Wingo, 407 U.S. 514

(1972), four-factor balancing test revealed that while the length of

delay was unreasonable and the State acted negligently in its pros-

ecution of defendant, defendant failed to adequately demonstrate a
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clear assertion of his right and did not present evidence establishing
actual substantial prejudice.

2. Motor Vehicles—driving while impaired—motion to dismiss—
sufficiency of evidence—evidence of properly filed motion

The trial court erred in a driving while impaired case by deny-
ing defendant’s motion to dismiss pursuant to N.C.G.S. § 15A-711
where defendant presented no evidence of a properly filed motion
and the record revealed that if defendant filed anything, he did so
with the wrong court.

Appeal by Defendant from judgment entered 25 May 2016 by Judge
Marvin K. Blount, III, in Pitt County Superior Court. Heard in the Court
of Appeals 19 September 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Michelle D. Denning, for the State.

Appellate Defender Glenn Gerding, by Assistant Appellate Defender
Nicholas C. Woomer-Deters, for Defendant-Appellant.

INMAN, Judge.

James Gregory Armistead (“Defendant”) appeals his conviction fol-
lowing a jury verdict finding him guilty of impaired driving with a finding
of one aggravating factor. Defendant argues that he was denied his con-
stitutional right to a speedy trial and that the trial court erred by denying
his motion to dismiss pursuant to N.C. Gen. Stat. § 156A-711. After careful
review, we hold that Defendant has failed to establish error.

Factual and Procedural History
The evidence at trial tended to show the following:

At around 1:30 a.m. on 3 September 2011, Defendant was arrested
and cited for driving while impaired in Pitt County, North Carolina. At
the Pitt County Detention Center, Defendant submitted a breath sample,
which reported a blood alcohol concentration of 0.15. Defendant was
released on bail at approximately 12:30 p.m. the same day.

On 19 January 2012, Defendant appeared in Pitt County District
Court, was appointed counsel, and his case was continued to 22 March
2012. The case was continued again to 3 May 2012 to allow additional
time for discovery.
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On 1 May 2012, in an unrelated matter in Beaufort County,
Defendant was sentenced to an active prison term of 108 to 139 months
in the custody of the North Carolina Department of Adult Correction.
Defendant began serving that sentence on the same day.

As a result of his incarceration, Defendant did not appear in Pitt
County Superior Court on 3 May 2012. Neither Defendant’s appointed
counsel nor the prosecutor was aware that Defendant was incarcerated.
The trial court issued an order for Defendant’s arrest.

On or about 26 June 2012, Defendant contacted his prison case
manager requesting a list of the case numbers for any pending charges
against him as well as addresses for the Pitt County, Washington County,
and Lenoir County Clerks of Court. Defendant’s case manager responded
with the case numbers and the addresses for the clerks of court in all
three counties.

On 22 July 2012, Defendant sent letters to the Washington and Lenoir
County Clerks of Court requesting resolution of the charges pending
against him in those counties. The letter sent to Washington County, which
referenced the case numbers of the pending charges, was file stamped
with the clerk’s office on 26 July 2012. The Lenoir County charges were
dismissed on 23 August 2012 and the Washington County charge was dis-
missed on 1 October 2012.

On 21 September 2012, the prosecutor in Pitt County filed a dismissal
of the driving while impaired charge with leave to prosecute the case
later, citing Defendant’s failure to appear for the 3 May 2012 hearing and
the prosecutor’s belief that Defendant could not readily be found.

On 15 October 2012 and 14 November 2012, respectively, Defendant
sent mail to “CSC Greenville” and “Admin Off Cts,” but prison records
do not indicate the substance of the correspondence. On 29 November
2012, Defendant drafted, and had notarized, a letter captioned “Motion
and Request for Dismissal.” The letter, addressed to the presiding or res-
ident judge of the Pitt County Superior Court, stated Defendant’s case
number as “11 CRS 57539” and requested dismissal of the case pursuant
to N.C. Gen. Stat. § 15A-711.1 Prison records indicate that Defendant
sent another letter to “Admin Off Cts.” on 30 November 2012, but again
do not disclose the substance of the correspondence. There is no court

1. Defendant has included a copy of the letter in the record on appeal. The letter “S”
in the case number inaccurately designated a charge pending in Superior Court; however,
on the date of the letter, Defendant’s charge was pending in Pitt County District Court.
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record indicating that the clerk of court or district attorney in Pitt
County received any of these letters.

On 13 August 2015, Defendant’s prison case manager contacted the
Pitt County District Attorney’s Office to inquire about the driving while
impaired charge and was informed that the charge remained pending
and that Defendant would receive notice when the case was next set for
a hearing.

On 10 November 2015, Defendant wrote another letter to the Pitt
County Clerk of Court indicating that he had yet to receive a response
regarding his motion to dismiss the pending charge, which Defendant
correctly identified as case number “11CR57539.” It was through
this letter that Defendant’s counsel learned of his incarceration and
contacted the District Attorney’s Office to re-calendar Defendant’s case.

Defendant’s case proceeded to trial on 28 January 2016 in Pitt
County District Court. Defendant was convicted and sentenced as a
Level 3 offender to an active term of six months in prison. Defendant
appealed to the Pitt County Superior Court on the same day and was
released on $1.00 secured bond.

Defendant moved to dismiss the case pursuant to N.C. Gen. Stat.
§ 156A-711 on 25 April 2016. A pre-trial hearing was set on 23 May 2016 to
address Defendant’s motion. The trial court denied Defendant’s motion
and the case proceeded to trial before a jury.

At trial, the State presented evidence of Defendant’s impairment
through the testimony of the arresting officer and the results of the
Intoxalyzer test administered on the night of his arrest. The jury convicted
Defendant on 25 May 2016 for driving while impaired and found one
aggravating factor—that Defendant had an alcohol concentration of 0.15
or more at the time of the offense, or within a relevant time after the
driving involved in the offense. Defendant gave timely notice of appeal.

Analysis

Defendant argues that the four-year delay between his indictment
and trial violated his Sixth Amendment right to a speedy trial and that
the trial court erred by denying his motion to dismiss pursuant to N.C.
Gen. Stat. § 15A-711. We disagree.

I. Standard of Review

When the facts at issue are undisputed, whether a defendant’s right
to a speedy trial has been violated is a question of law reviewed de novo.
State v. Chaplin, 122 N.C. App. 659, 664, 471 S.E.2d 653, 656 (1996). The
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denial of a defendant’s motion and request to dismiss pursuant to N.C.
Gen. Stat. § 156A-711 is also reviewed de novo. State v. Williamson, 212
N.C. App. 393, 396, 711 S.E.2d 765, 768 (2011).

II. Speedy Trial Motion

[1] The right to a speedy trial is guaranteed to every person formally
accused of a crime by the Sixth and Fourteenth Amendments to the
United States Constitution and Article I, § 18 of the North Carolina
Constitution. See State v. Spivey, 357 N.C. 114, 118, 579 S.E.2d 251, 254
(2003). This right, however,

is different from other constitutional rights in that, among
other things, deprivation of a speedy trial does not per se
prejudice the ability of the accused to defend himself; it is
impossible to determine precisely when the right has been
denied; it cannot be said precisely how long a delay is too
long; there is no fixed point when the accused is put to a
choice of either exercising or waiving his right to a speedy
trial; and dismissal of the charges is the only possible rem-
edy for denial of the right to a speedy trial.

State v. McKoy, 294 N.C. 134, 140, 240 S.E.2d 383, 388 (1978) (citing
Barker v. Wingo, 407 U.S. 514, 33 L.Ed.2d 101 (1972)).

In Barker, the United States Supreme Court established a balancing
test to determine, on a case-by-case basis, whether a defendant’s consti-
tutional right to a speedy trial has been violated. Barker, 407 U.S. at 530,
33 L.Ed.2d at 116-17. Barker identified the following factors for courts
to consider: (1) the length of delay, (2) the reason for the delay, (3) the
defendant’s assertion of his right, and (4) prejudice to the defendant. Id.
at 530, 33 L.Ed.2d at 116-117.

North Carolina courts, in applying the Barker balancing test, have
noted that “[n]o single factor is regarded as either a necessary or suf-
ficient condition to the finding of a deprivation of the right to a speedy
trial.” McKoy, 294 N.C. at 140, 240 S.E.2d at 388. Rather, these factors
“must be considered together with such other circumstances as may
be relevant[,]” and courts must “engage in a difficult and sensitive bal-
ancing process . . . with full recognition that the accused’s interest in a
speedy trial is specifically affirmed in the Constitution.” Id. at 140, 240
S.E.2d at 388 (internal quotation marks and citations omitted).

With these principles in mind, we turn our consideration to the
circumstances before us in this case.
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A. Length of Delay

Our Court has recognized that “some delay is inherent and must be
tolerated in any criminal trial[.]” State v. Pippin, 72 N.C. App. 387, 391-92,
324 S.E.2d 900, 904 (1985) (citation omitted). However, concurrent with
this recognition is the principle that “the delay that can be tolerated for
an ordinary street crime is considerably less than for a serious, complex
conspiracy charge.” Barker, 407 U.S. at 531, 33 L.Ed.2d at 117.

The United States Supreme Court in Barker explained that “[t]he
length of the delay is to some extent a triggering mechanism[,]” and that
“[u]ntil there is some delay which is presumptively prejudicial, there is
no necessity for inquiry into the other factors that go into the balance.”
Id. at 530, 33 L.Ed.2d at 116-17. The United States Supreme Court and
our Courts have yet to define a period of time for which a delay will be
deemed presumptively prejudicial, but

[d]epending on the nature of the charges, the lower courts
have generally found postaccusation delay “presumptively
prejudicial” at least as it approaches one year. We note that,
as the term is used in this threshold context, “presumptive
prejudice” does not necessarily indicate a statistical
probability of prejudice; it simply marks the point at which
courts deem the delay unreasonable enough to trigger the
Barker enquiry.

Doggett v. United States, 505 U.S. 647, 652 n. 1, 120 L.Ed.2d 520, 528 n. 1
(1992) (internal citations omitted); see also State v. Hammonds, 141
N.C. App. 152, 159, 541 S.E.2d 166, 173 (2000).

Here, Defendant was arrested and cited for driving while impaired
on 3 September 2011; his trial did not commence until 1608 days—over
four years—Ilater. While this delay does not constitute a per se violation
of Defendant’s right to a speedy trial, it is sufficiently unreasonable to
trigger a Barker inquiry. We therefore consider the remaining factors.

B. Reason for Delay

Under this second factor, a “defendant has the burden of showing
that the delay was caused by the neglect or willfulness of the prosecu-
tion.” Spivey, 357 N.C. at 119, 579 S.E.2d at 255 (emphasis in original)
(citation omitted). Only once a defendant has met his burden by making
a prima facie showing that the delay was caused by negligence or will-
fulness “must the State offer evidence fully explaining the reasons for
the delay and sufficient to rebut the prima facie evidence.” Id. at 119,
579 S.E.2d at 255 (citation omitted). The North Carolina Supreme Court
has explained:



IN THE COURT OF APPEALS 239

STATE v. ARMISTEAD
(256 N.C. App. 233 (2017)]

[t]he constitutional guarantee does not outlaw good-faith
delays which are reasonably necessary for the State to pre-
pare and present its case. . . . Neither a defendant nor the
State can be protected from prejudice which is an incident
of ordinary or reasonably necessary delay. The proscription
s against purposeful or oppressive delays and those which
the prosecution could have avoided by reasonable effort.

State v. Johnson, 275 N.C. 264, 273, 167 S.E.2d 274, 280 (1969) (emphasis
added) (internal citations omitted); see also Spivey, 357 N.C. at 119, 579
S.E.2d at 255.

The delay in bringing Defendant to trial in this case could have been
avoided by reasonable effort. It is undisputed that on the date Defendant
failed to appear in court and on the date four months later when the
prosecutor removed the case from the docket, Defendant’s location
was readily ascertainable through a search of the Department of Public
Safety’s Offender Public Information website and through other online
databases routinely used by prosecutors. We are persuaded that the
State’s failure to discover Defendant’s whereabouts—in the State’s own
custody—resulted from the prosecutor’s negligence by not checking
readily available information. We therefore weigh the second Barker
factor in favor of Defendant.

C. Assertion of Right

A defendant’s assertion of his speedy trial right “is entitled to strong
evidentiary weight in determining whether the defendant is being
deprived of the right[,]” and “failure to assert the right will make it dif-
ficult for a defendant to prove that he was denied a speedy trial.” Barker,
407 U.S. at 531-32, 33 L.Ed.2d at 117. This Court has given weight to both
formal and informal assertions of a defendant’s right to a speedy trial.
See, e.g., Washington, 192 N.C. App. at 291, 655 S.E.2d at 808 (“[W]hile
[the] defendant’s formal assertion of his right was not immediate, he did
assert this right almost two years prior to the start of his trial. Further,
[the] defendant began informally asserting his right” even earlier, and,
“when considered together, these actions weigh in favor of [the] defen-
dant.”). However, an “assertion of the right, by itself, d[oes] not entitle
[a defendant] to relief.” Spivey, 357 N.C. at 121, 579 S.E.2d at 256 (citing
Barker, 407 U.S. at 533, 33 L.Ed.2d at 118).

An affidavit filed by Defendant’s trial counsel acknowledges that
there was no record of receipt by the clerk’s office of any communication
from Defendant prior to 10 November 2015, more than three years after
Defendant’s case was removed from the court docket.
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Defendant argues, however, that he asserted his right to a speedy
trial four times, beginning with a letter he wrote to the Pitt County Clerk
of Court on 11 June 2012, even before the State removed his case from
the docket. Although Defendant testified about the letter in a hearing
before the trial court, he was unable to produce a copy of this letter, and
no such letter was found in the Clerk’s file.

Defendant contends that he next asserted his speedy trial right on
29 November 2012 in a notarized letter, including a certificate of service,
indicating that a copy of the letter was mailed to the District Attorney’s
Office in Pitt County. Although Defendant introduced a copy of the letter
in evidence before the trial court, the document is not file stamped,
contains no notary stamp, and no letter was found in the Clerk’s file or in
the District Attorney’s Office. The letter was addressed to the presiding
or resident superior court judge in Pitt County, was labeled as a “Motion
and Request for Dismissal,” and misidentifies Defendant’s case number
as “11-CRS-57539.” On the date stated on the letter, Defendant’s case
was pending in district court and was numbered as “11-CR-57539.”
Defendant’s addressing the letter to the superior court rather than the
district court and identifying his case as CRS rather than CR could have
contributed to the letter not reaching the court file.

Defendant’s third contended assertion of his speedy trial right
occurred when Defendant contacted his prison case manager on
13 August 2015, and as a result, the State received notice that Defendant
was incarcerated. The State, however, argues that Defendant’s inquiry
to his case manager should not be considered as a prior assertion of his
speedy trial right.

Defendant’s final assertion—which the State argues was his only
meaningful assertion—was a letter Defendant sent to the Pitt County
Clerk of Court on 10 November 2015. This letter properly identified the
case as 11-CR-57539 and requested an update regarding Defendant’s
previously mailed motion to dismiss. The State argues that even if
this letter was an assertion, it was an improper pro se motion because
Defendant was represented by counsel at the time and it should not be
given the weight of a formal assertion of Defendant’s right.

We conclude that Defendant’s attempts to assert his speedy trial
right through informal methods—absent any evidence that his asser-
tions reached the proper court officials or the prosecutor until three
years after Defendant first failed to appear in court—are neutral to
our determination.
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D. Prejudice to Defendant

In considering whether a defendant has been prejudiced by a delay,
the United States Supreme Court has explained that “we generally have
to recognize that excessive delay presumptively compromises the reli-
ability of a trial in ways that neither party can prove or, for that matter,
identify[,]” and that “[w]hile such presumptive prejudice cannot alone
carry a Sixth Amendment claim without regard to the other Barker cri-
teria, it is part of the mix of relevant facts, and its importance increases
with the length of delay.” Doggett, 505 U.S. at 655-56, 120 L.Ed.2d at 250
(internal citations omitted).

The North Carolina Supreme Court, following Doggett, adopted the
reasoning in Barker that

[t]he right to a speedy trial is designated: “(i) to prevent
oppressive pretrial incarceration; (ii) to minimize anxiety
and concern of the accused; and (iii) to limit the possibil-
ity that the defense will be impaired. Of these, the most
serious 1s the last, because the inability of a defendant
adequately to prepare his case skews the fairness of the
entire system.”

State v. Webster, 337 N.C. 674, 680-81, 447 S.E.2d 349, 352 (1994)
(emphasis in original) (quoting Barker, 407 U.S. at 532, 33 L.Ed.2d at
118). The North Carolina Supreme Court has held further that, when
weighed against a legitimate reason for the State’s delayed prosecution,
a defendant must show “actual or substantial prejudice resulting from
the delay” to establish a violation of his constitutional right to a speedy
trial. State v. Goldman, 311 N.C. 338, 345, 317 S.E.2d 361, 365 (1984); see
also Spivey, 357 N.C. at 122, 579 S.E.2d at 257 (“A defendant must show
actual, substantial prejudice.”) (citation omitted). General allegations of
faded memory are insufficient to carry a defendant’s burden of showing
prejudice; rather, “[t]he defendant must show that the resulting lost evi-
dence or testimony was significant and would have been beneficial to his
defense.” State v. Marlow, 310 N.C. 507, 521-22, 313 S.E.2d 532, 541 (1984).

Defendant argues that the pending charges prevented him from
advancing in custody classification in prison, and as a result limited his
accumulation of good time or gained time and access to prison program-
ing options. The record, however, reveals that Defendant was released
on bond on the same day he was charged with this impaired driving
violation. Defendant was subsequently arrested and convicted for
charges unrelated to the case at hand. The record indicates that during
the time in which this case was pending and while he was serving time
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for the unrelated convictions, Defendant received several infractions
which could have similarly hindered his participation in certain prison
programs. Defendant has presented no other evidence of unlawful or
excessive pretrial incarceration related to this charge. While we take
into consideration the pending charge’s effect on Defendant’s inability to
advance in classification and the resulting limitations to activities during
incarceration for a separate conviction, such an assertion without evi-
dence of precisely how the pending charges affected Defendant’s clas-
sification is insufficient alone to show actual, substantial prejudice.

Defendant also argues that his brother could have been an excul-
patory witness had the case been tried earlier, but that the delay
resulted in his brother’s inability to remember the specific events of
3 September 2011. As discussed above, a mere faded memory—without
more—is insufficient to establish a showing of prejudice. Here, Defendant
has not presented any evidence or argument as to how the resulting lost
testimony was significant to his defense. At trial, the State’s evidence
was in the form of testimony by the arresting officer and the results
of the Intoxalyzer test. Defendant has not shown, nor can we imagine,
how the faded memory of Defendant’s brother deprived him of an avail-
able defense. Accordingly, we weigh this factor in favor of the State.

After balancing the four factors set forth above, we hold that
Defendant’s constitutional right to a speedy trial has not been violated.
While the length of delay was unreasonable and the State acted neg-
ligently in its prosecution of Defendant, Defendant has failed to ade-
quately demonstrate a clear assertion of his right and has not presented
evidence establishing actual, substantial prejudice. Accordingly, we
overrule Defendant’s argument.

ITII. Motion to Dismiss

[2] N.C. Gen. Stat. § 15A-711 “has sometimes been characterized as
a ‘speedy trial’ statute.” State v. Doisey, 162 N.C. App. 447, 450, 590
S.E.2d 886, 889 (2004). However, such a categorization misconstrues the
statute’s intended purpose, which is not to guarantee that an incarcerated
defendant receive a trial within a specific time frame, but rather to require
a prosecutor to make a written request for the “temporary release of the
defendant to the custody of an appropriate law-enforcement officer who
must produce him at the trial” within six months of the defendant’s written
request. N.C. Gen. Stat. § 15A-711 (2015). N.C. Gen. Stat. § 15A-711
provides in pertinent part:

(a) When a criminal defendant is confined in a penal or
other institution under the control of the State . . . and his
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presence is required for trial, the prosecutor may make
written request to the custodian of the institution for tem-
porary release of the defendant to the custody of an appro-
priate law-enforcement officer who must produce him at
the trial. The period of the temporary release may not
exceed 60 days. The request of the prosecutor is sufficient
authorization for the release, and must be honored, except
as otherwise provided in this section.

(c¢) A defendant who is confined in an institution in this
State pursuant to a criminal proceeding and who has other
criminal charges pending against him may, by written
request filed with the clerk of the court where the other
charges are pending, require the prosecutor prosecut-
ing such charges to proceed pursuant to this section. A
copy of the request must be served upon the prosecutor
in the manner provided by the Rules of Civil Procedure,
G.S. 1A-1, Rule 5(b). If the prosecutor does not proceed
pursuant to subsection (a) within six months from the
date the request is filed with the clerk, the charges must
be dismissed.

(emphasis added). The North Carolina Supreme Court has held that “fail-
ure to serve a section 15A-711(c) motion on the prosecutor as required
by the statute bars relief for a defendant.” State v. Pickens, 346 N.C. 628,
648, 488 S.E.2d 162, 173 (1997) (citation omitted).

Defendant argues that his letters sent on 11 June 2012 and 29
November 2012 were properly filed written requests sufficient to satisfy
the requirements under N.C. Gen. Stat. § 15A-711(c). In criminal cases a
defendant may present evidence other than a file stamp to establish if
a motion has been properly filed. See N.C. Gen. Stat. § 15A-101.1(7)(a)
(2015) (“Filing is complete when the original document is received in
the office where the document is to be filed”); see also State v. Moore,
148 N.C. App. 568, 570, 559 S.E.2d 565, 566 (2002) (“In the absence of a
file stamped motion or any other evidence of the motion’s timely filing
....") (emphasis added) (citation omitted).

Here, Defendant presented no evidence of a properly filed motion.
The Pitt County Clerk’s file for Defendant’s DWI charge does not con-
tain any file stamped motion or letters from Defendant. A review of
the 29 November 2012 letter reveals that the letter was addressed to the
superior court judges and that Defendant placed the incorrect file
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number on the motion—Defendant placed a superior court file num-
ber when, at the time, the charge was pending before the district court.
Apart from Defendant’s own testimony, there is no other evidence in
the record supporting the conclusion that Defendant properly filed a
written request with the Pitt County Clerk of Court. The record reveals
that if Defendant filed anything, he did so with the wrong court. We
are bound by precedent and must affirm the trial court’s denial of
Defendant’s motion.

Conclusion

For the foregoing reasons, we hold that Defendant’s right to a
speedy trial was not violated despite the lengthy delay, and that the trial
court did not err in denying his motion to dismiss pursuant to N.C. Gen.
Stat. § 16A-711.

AFFIRMED.
Judges BRYANT and DAVIS concur.

STATE OF NORTH CAROLINA
V.
THOMAS EVERRETTE, JR.

No. COA17-88
Filed 7 November 2017

False Pretenses—obtaining property by false pretenses—unspec-
ified amount of credit—unidentified loan or credit card—suf-
ficiency of particular description

The trial court lacked jurisdiction to enter judgment in an obtain-
ing property by false pretenses under N.C.G.S. § 14-100 case where
the indictments charging defendant with obtaining an unspecified
amount of “credit” secured through the issuance of an unidentified
“loan” or “credit card” was not a sufficiently particular description
of what he allegedly obtained.

Appeal by defendant from judgments entered 16 August 2016 by
Judge Wayland J. Sermons, Jr. in Martin County Superior Court. Heard
in the Court of Appeals 9 August 2017.
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Attorney General Joshua H. Stein, by Special Deputy Attorney
General Keith Clayton, for the State.

Patterson Harkavy LLP, by Paul E. Smith, for defendant-appellant.

ELMORE, Judge.

Defendant Thomas Everrette, Jr. appeals from judgments entered
after a jury convicted him of three counts of obtaining property by false
pretenses under N.C. Gen. Stat. § 14-100. This case presents the issue
of whether obtaining-property-by-false-pretenses indictments charging
a defendant with obtaining an unspecified amount of “credit” secured
through the issuance of an unidentified “loan” or “credit card,” is a suf-
ficiently particular description of what he allegedly obtained, such that
it conferred jurisdiction upon the trial court to enter judgments against
him. Because we conclude this vague language fails to describe what
was obtained with sufficient particularity, as required to enable a defen-
dant adequately to prepare a defense, we hold the indictments failed to
vest the trial court with jurisdiction. Accordingly, we vacate defendant’s
convictions and arrest the resulting judgments.

I. Background

In June 2013, defendant joined Weyco Community Credit Union
(“Weyco”). On 25 June, defendant applied for a collateralized loan from
Weyco. As part of the loan application process, defendant completed a
“verification of employment” form indicating that Bail American Surety,
LLC (“Bail American”) was his employer, and listing its physical address
and telephone number. On 27 June, defendant applied for a secured
vehicle loan of $14,399.00 to buy a Suzuki motorcycle (“Motorcycle
Loan”), as well as a credit card with a credit limit of $2,000.00 (“Credit
Card”). These applications listed Bail American as defendant’s employer
and were approved by a Weyco loan officer that same day. On 3 July,
defendant applied for and obtained another secured vehicle loan of
$56,976.00 to buy a Dodge truck (“Truck Loan”). This application did not
list defendant’s employment information.

On 31 July, defendant submitted his first payment on the Motorcycle
Loan via a $281.95 check draft, which was later returned for insufficient
funds. On 2 August, defendant submitted his first payment of $891.27 on
the Truck Loan. On 30 August, defendant made his second payment
on the Motorcycle Loan. But because defendant had defaulted on his
first Motorcycle Loan payment, and since the Motorcycle Loan and
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Truck Loan (collectively, the “Vehicle Loans”) were cross-collateralized,
defendant was in default on both loans.

Sometime after Weyco issued defendant the Vehicle Loans and
Credit Card, Bank Branch and Trust’s (“BB&T”) fraud department
alerted a Weyco representative that an unusual transaction had gone
through Weyco’s BB&T checking account. BB&T faxed Weyco a copy of
the check from that transaction, and defendant’s name was typewritten
on the upper-left corner of the check. BB&T’s alert prompted a Weyco
loan officer supervisor, Gay Roberson, to investigate.

Roberson attempted to verify defendant’s employment information
by calling the telephone number listed for Bail American on defendant’s
Motorcycle Loan and Credit Card applications. The number returned a
different company. After Roberson’s internet search for the company
name proved fruitless, she discovered the physical address listed for
Bail American belonged to a different business. Roberson eventually
contacted law enforcement.

Detective Sergeant Gene Bullock of the Williamston Police
Department searched the North Carolina Secretary of State’s records
to locate the entity, Bail American, and was unsuccessful. But Sergeant
Bullock found records of an entity named “Everette’s Bail Bonding,
Inc.,” formed in 2000 and dissolved in 2005, as well as an entity named
“Thomas Everette, Jr., LLC,” formed in 2011 and dissolved in 2014, at
some point after Weyco had issued defendant the Vehicle Loans and
Credit Card. Defendant was later arrested and charged.

On 30 March 2015, a grand jury of Martin County indicted defendant
for three counts of obtaining property by false pretenses under N.C.
Gen. Stat. § 14-100. The indictment for the first count, arising from
Weyco’s issuance of the Credit Card, charged that defendant “obtain[ed]
credit, from Weyco” and alleged that “this property was obtained by
means of giving false employment information on an application for a
credit card so as to qualify for said credit care [sic] which was issued to
him based upon the false information.” The indictments for the second
and third counts, arising from the Vehicle Loans, were identical save for
the offense dates, and charged that defendant “obtain[ed] credit, from
Weyco” and that “this property was obtained by means of giving false
information on an application for a loan so as to qualify for said loan
which loan was made to defendant.”

Attrial, Roberson testified that BB&T’s potential fraud alert prompted
her to investigate defendant’s employment. Over defendant’s objection,
the State admitted into evidence the fax from BB&T, a screenshot of
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the image of the check containing defendant’s name typewritten in its
upper-left corner. Handwritten under the check’s image was “BB&T Ck
fraud.” At the close of the State’s evidence, defendant unsuccessfully
moved to dismiss the charges. He argued the State failed to present
sufficient evidence he misrepresented his employment information, in
light of the evidence he elicited on cross-examination indicating that
the two entities he previously owned, Everette’s Bail Bonding, Inc. and
Thomas Everette, Jr., LLC, did business as Bail American.

Defendant represented himself pro se with standby counsel. He
called his brother, Mr. James Joyner, and asked him about defendant’s
prior work history as a bail bondsman and his efforts to make timely
loan payments. Joyner testified that defendant had worked as a bail
bondsman for most of his life, that defendant used “Bail American” or
“Bail American Bail Bondsman” on business cards and advertisements,
and that Joyner helped defendant make loan payments when needed.

On cross-examination, the State asked Joyner how long he knew
defendant to be a bail bondsman; Joyner replied: “[B]asically, all his
adult life.” The State asked whether defendant was a licensed bail
bondsman; Joyner replied: “[A]s far as I know.” Then the State asked,
over defendant’s objection, whether Joyner knew defendant had
previously been convicted for impersonating a bail bondsman; Joyner
replied: “Did I know that he was impersonating a bail bondsman? No. I
don’t know about that impersonating.” The State inquired no further. At
the close of his evidence, defendant renewed his motions to dismiss the
charges for insufficient evidence, which were again denied.

On 16 August 2016, the jury found defendant guilty on all three
charges of obtaining property by false pretenses. The trial court entered
three judgments against defendant, imposing three consecutive active
sentences of fifteen to twenty-seven months in prison. Defendant appeals.

II. Alleged Errors

On appeal, defendant contends the trial court (1) lacked jurisdiction
to enter judgments against him because the indictments were facially
invalid, arguing they failed to specify the property obtained with rea-
sonable certainty. Defendant also contends the trial court erred by (2)
denying his motion to dismiss the third charge arising from the Truck
Loan application due to a fatal variance between that indictment and
the trial evidence. Specifically, he argues that indictment alleged he mis-
represented his employment information on the Truck Loan application,
when trial evidence showed the application contained no employment
information. Defendant also asserts the trial court erred by (3) admitting



248 IN THE COURT OF APPEALS

STATE v. EVERRETTE
[256 N.C. App. 244 (2017)]

over objection the State’s question to Joyner about his knowledge of
defendant’s prior impersonating-a-bail- bondsman conviction, and (4)
admitting allegedly inadmissible hearsay evidence arising from the sus-
picious BB&T transaction that suggested defendant participated in an
unrelated bank fraud. Because we hold the indictments were insufficient
and therefore warrant vacating defendant’s convictions and arresting the
resulting judgments, resolving defendant’s first alleged error disposes of
his entire appeal, and we thus decline to address his remaining argu-
ments. See, e.g., State v. Downing, 313 N.C. 164, 165, 326 S.E.2d 256, 257
(1985) (vacating larceny conviction for fatal variance between indict-
ment and trial evidence and, therefore, declining to address the defen-
dant’s double-jeopardy argument related to the larceny conviction).

III. Sufficiency of Indictments
A. Arguments

Defendant contends the trial court lacked jurisdiction to enter judg-
ments against him because the indictments were facially invalid on the
ground that they failed to describe with reasonable certainty the things
he allegedly obtained. He argues the Vehicle Loan application indict-
ments, which merely described the property obtained as “a loan” and “a
loan,” but failed to specify what was loaned (e.g. money or another valu-
able), or the property he obtained with those loans, were insufficient to
sustain the charges. He also contends the Credit Card application indict-
ment, which merely described the property as “a credit card,” but failed
to identify that card, its value, or what property he obtained using that
card, similarly was insufficient to sustain the charge. Defendant relies
primarily on our Supreme Court’s decisions in State v. Smith, 219 N.C.
400, 14 S.E.2d 36 (1941), and State v. Jones, 367 N.C. 299, 758 S.E.2d 345
(2014), to support his argument.

The State retorts that each indictment was valid. It argues these
indictments should not be quashed based on such technicalities, and
because the indictments describe the dates of the offenses, the name
of the victim, and the things obtained by the terms generally used to
describe them (i.e. credit card and loan), the indictments sufficiently
apprised defendant of the charges against him and were specific enough
to allow him to prepare a defense. The State further contends that defen-
dant’s reliance on Smith and Jones is misplaced in light of this Court’s
decision in State v. Ricks, N.C. App. , 781 S.E.2d 637 (2016).

B. Discussion

“[A] valid indictment is necessary to confer jurisdiction upon the
trial court.” State v. Murrell, _ _N.C.__,_  _ SE2d__,__  No.
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233PA16, slip op. at 9 (Sept. 29, 2017) (citing State v. Morgan, 226 N.C.
414, 415, 38 S.E.2d 166, 167 (1946); State v. Synder, 343 N.C. 61, 65, 468
S.E.2d 221, 224 (1996)). “A defendant can challenge the facial validity of
an indictment at any time, and a conviction based on an invalid indict-
ment must be vacated.” State v. Campbell, 368 N.C. 83, 86, 772 S.E.2d
440, 443 (2015) (citing McClure v. State, 267 N.C. 212, 215, 148 S.E.2d
15, 17-18 (1966)). We review de novo the sufficiency of an indictment to
sustain a conviction. See, e.g., State v. Barker, 240 N.C. App. 224, 228,
770 S.E.2d 142, 146 (2015) (citing State v. McKoy, 196 N.C. App. 650, 652,
675 S.E.2d 406, 409 (2009)).

“An indictment must contain ‘a plain and concise factual state-
ment in each count which, . . . asserts facts supporting every element
of a criminal offense . . . with sufficient precision clearly to apprise the
defendant . . . of the conduct which is the subject of the accusation.” ”
State v. Jones, 367 N.C. 299, 306, 758 S.E.2d. 345, 350-51 (2014) (quoting
State v. Cronin, 299 N.C. 229, 234, 262 S.E.2d 277, 281 (1980)). Specificity
in an indictment is required to ensure it:

(1) “apprises the defendant of the charge against him with
enough certainty to enable him to prepare his defense”;
(2) “protect[s] him from subsequent prosecution for the
same offense”; and (3) “enable[s] the court to know what
judgment to pronounce in the event of conviction.”

Murrell, slip op. at 9-10 (quoting State v. Coker, 312 N.C. 432, 434-35, 323
S.E.2d 343, 346 (1984)).

The elements of the crime of obtaining property by false pre-
tenses follow:

(1) “knowingly and designedly by means of any kind of
false pretense”; (2) “obtain[ing] or attempt[ing] to obtain
from any person . . . any money, goods, property, services,
chose in action, or other thing of value”; (3) “with intent to
cheat or defraud any person of such money, goods, prop-
erty, services, chose in action or other thing of value.”

Jones, 367 N.C. at 307, 7568 S.E.2d at 351 (quoting N.C. Gen. Stat.
§ 14-100(a) (2013)).

An indictment is generally sufficient when the charge tracks the gov-
erning statute. State v. Palmer, 293 N.C. 633, 637-38, 239 S.E.2d 406,
409-10 (1977). But where a statute uses generic terms, the indict-
ment must descend to particulars. See, e.g., Jones, 367 N.C. at 307-08,
7568 S.E.2d at 351. Thus, in an obtaining-property-by-false-pretenses
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indictment, “the thing obtained . . . must be described with reasonable
certainty, and by the name or term usually employed to describe it.” Id.
at 307, 7568 S.E.2d at 351 (citing State v. Gibson, 169 N.C. 380, 383, 169
N.C. 318, 320, 85 S.E. 7, 8 (1915)). An indictment “simply describing the
property obtained as ‘money,’ State v. Reese, 83 N.C. 637, 640 (1880), or
‘goods and things of value,” State v. Smith, 219 N.C. 400, 14 S.E.2d 36
(1941), is insufficient to allege the crime of obtaining property by false
pretenses.” Jones, 367 N.C. at 307, 758 S.E.2d at 351. Nor is an indict-
ment merely describing the property as “services.” Id. at 307-08, 758
S.E.2d at 351.

In Jones, our Supreme Court was presented with an issue related
to the sufficiency of obtaining-property-by-false-pretenses indictments
and specifically addressed the adequacy of their descriptions of things
allegedly obtained. 367 N.C. at 306-07, 758 S.E.2d at 350-51. Despite
those indictments identifying the offense dates, the victim, and the sto-
len credit card used to acquire the automobile services and parts the
State sought to prove the defendant fraudulently obtained, our Supreme
Court held those indictments invalid because their property description
of “ ‘services’ from Tire Kingdom and Maaco” was insufficiently particu-
lar. Id. at 307-08, 7568 S.E.2d at 351.

Relying on authority from its prior decisions in Reese, 83 N.C. at
639-40 (holding indictment insufficient where it alleged “money” was
obtained but did not “describe] it] at least by the amount, as for instance
so many dollars and cents”), and Smith, 219 N.C. at 401-02, 14 S.E.2d
at 36-37 (holding indictment insufficient where it alleged “goods and
things of value” were obtained but failed to specify that it was money
or describe its amount), the Jones Court concluded that “[l]ike the
terms ‘money’ or ‘goods and things of value,’ the term ‘services’ [did] not
describe with reasonable certainty the property obtained by false pre-
tenses.” 367 N.C. at 307-08, 758 S.E.2d at 351. The Jones Court reasoned
further that “ ‘services’ is not the name or term usually employed to ade-
quately describe the tires, rims, wiper blades, tire and rim installation,
wheel alignment, and break services Jones allegedly obtained from Tire
Kingdom, or the paint materials and service, body supplies and labor,
and ‘sublet/towing’ services Jones obtained from Maaco.” Id. at 308, 758
S.E.2d at 351.

Here, the Vehicle Loan application indictments were identical save
for the offense dates and alleged that defendant:

unlawfully, willfully and feloniously did knowingly and
designedly with the intent to cheat and defraud obtain
credit, from Weyco Community Credit Union, by means
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of a false pretense which was calculated to deceive and
did deceive. The false pretense consisted of the following:
this property was obtained by means of giving false
employment information on an application for a
loan so to qualify for said loan which loan was made
to defendant.

(Emphasis added.) The Credit Card application indictment alleged
that defendant:

unlawfully, willfully and feloniously did knowingly and
designedly with the intent to cheat and defraud obtain
credit, from Weyco Community Credit Union, by means
of a false pretense which was calculated to deceive and
did deceive. The false pretense consisted of the follow-
ing: this property was obtained by means of giving false
employment information on an application for a credit
card so to qualify for said credit care [sic] which was
issued to him based upon the false information.

(Emphasis added.)

Applying Reese, Smith, and Jones, we hold that indictments charging
a defendant with obtaining “credit” of an unspecified amount, secured
through two unidentified “loan[s]” and a “credit card” are too vague
and uncertain to describe with reasonable certainty what was allegedly
obtained, and thus are insufficient to charge the crime of obtaining prop-
erty by false pretenses. “Credit” is a term less specific than money, and
the principle that monetary value must at a minimum be described in
an obtaining-property-by-false-pretenses indictment extends logically to
our conclusion that credit value must also be described to provide more
reasonable certainty of the thing allegedly obtained in order to enable a
defendant adequately to mount a defense. Moreover, although the indict-
ments alleged defendant obtained that credit through “loan[s]” and a
“credit card,” they lacked basic identifying information, such as the par-
ticular loans, their value, or what was loaned; the particular credit card,
its value, or what was obtained using that credit card.

Nonetheless, the State argues that the indictments here contain the
requisite elements of N.C. Gen. Stat. § 14-100 as defined by our Supreme
Court in State v. Cronin, 299 N.C. 229, 242, 262 S.E.2d 277, 286 (1980);
that “[flurther, the indictments specify the dates of the offenses and
the victim of the alleged crimes (Weyco), as well as the things obtained
by Defendant using the name or term usually employed to describe
them (e.g., ‘credit card’ and ‘loan’)” and thus were sufficient to provide
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defendant with notice of the charges against him and were specific
enough to allow him to prepare a defense; and that defendant’s lack-
of-specificity argument is foreclosed by this Court’s decision in Ricks.
We disagree.

First, even if the indictments charged in broad terms the elements of
N.C. Gen. Stat. § 14-100 as defined in Cronin, this is no cure for their lack
of particularity of the things allegedly obtained. Further, our Supreme
Court in 2014 addressed the sufficiency of an obtaining-property-by-
false-pretenses indictment and, as mentioned above, listed the elements
of N.C. Gen. Stat. § 14-100(a) as follows:

(1) “knowingly and designedly by means of any kind of
false pretense”; (2) “obtain[ing] or attempt[ing] to obtain
from any person . . . any money, goods, property, services,
chose in action, or other thing of value”; (3) “with intent to
cheat or defraud any person of such money, goods, prop-
erty, services, chose in action or other thing of value.”

Jones, 367 N.C. at 307, 7568 S.E.2d at 351 (quoting N.C. Gen. Stat.
§ 14-100(a) (2013)). Thus, the State’s reliance on our Supreme Court’s
1980 description of these elements in Cronin is misplaced and, none-
theless, its argument is unconvincing. Indeed, Cronin illustrates a more
sufficient indictment.

In Cronin, the defendant “obtained a loan of $5,704.54 by represent-
ing to the bank that the security given was a new mobile home with a
value of $10,850.00, when in fact it was a fire-damaged mobile home
having a value of $2,620.00.” 299 N.C. at 242, 262 S.E.2d at 285. That
indictment specifically alleged the defendant obtained from the bank
“currency of the United States in the value of Five Thousand Seven
Hundred and 54/100 Dollars ($5,704.54) ....” Id. at 234, 262 S.E.2d at 281.
Here, contrarily, the State attempted to charge defendant with obtain-
ing from Weyco secured vehicle loans of $14,399.00 and $56,976.00, but
the indictments merely alleged he obtained an unspecified amount of
“credit” by being issued “loan[s]” of unspecified values.

Second, the Jones Court held the indictments invalid for failing to
specify with sufficient particularity the things obtained, despite those
indictments specifically identifying the offense dates, the victims, and
the stolen credit card used to obtain the automobile services and parts.
Additionally, even if “loan” and “credit card” are terms generally used to
describe how one secures credit, defendant was indicted for “obtaining
credit” and, as stated above, all three indictments lacked the most basic
identifying information with respect to the loans and credit card.
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Third, the State’s reliance on Ricks is unpersuasive. Despite the
Jones Court relying on established precedent that an indictment alleg-
ing money was obtained must specify its amount, the Ricks panel held
that an indictment merely describing an unspecified “quantity of U.S.
Currency” was sufficient. _ N.C. App. at __, 781 S.E.2d at 645. As
mentioned above, “credit” is a description less specific than “money”
and lesser still than “U.S. Currency.” Further, as defendant argues,
merely describing “a loan” without specifying whether it was a loan of
real property, personal property, or currency, is also less specific than
describing “U.S. Currency.”

Additionally, immediately before oral argument, the State submitted
as additional authority this Court’s decision in State v. Buchanan, ___
N.C. App. __ ,_ S.E.2d __, No. 16-697 (Jun. 6, 2017), to support its
position that, because obtaining “credit” is a thing of value sufficient to
sustain an obtaining-property-by-false-pretenses conviction, the indict-
ments returned against defendant were valid. The State’s reliance on
Buchanan is misplaced.

In Buchanan, the defendant was convicted of obtaining property by
false pretenses after allegedly misrepresenting to his bank that his girl-
friend fraudulently signed and cashed, inter alia, a $600 check drawn
on his account, which resulted in the bank placing $600 of provisional
credit into his bank account. Id., slip op. at 1-2. Although no evidence
showed the defendant “attempted to withdraw, spend, or otherwise
access the $600,” id., slip op. at 2, we held the “provisional credit placed
in Defendant’s [bank] account was a ‘thing of value’ sufficient to sus-
tain his conviction,” d., slip op. at 4-5. We reasoned that “[t]he provi-
sional credit was the equivalent of money being placed in his account, to
which he had access, at least temporarily. Access to money for a period
of time, even if it eventually has to be paid back, is a ‘thing of value.’ ” Id.,
slip op. at b.

Buchanan is inapplicable because that panel was presented with
an issue of whether the trial evidence was sufficient to convict the
defendant and not whether the indictment was sufficient to charge
the defendant. Id., slip op. at 3. Indeed, that indictment specifically
charged the defendant with “obtain[ing] $600 from his bank . . ..” Id.,
slip op. at 2 (emphasis added). Further, provisional credit placed into a
bank account is a valuable more akin to a deposit of money, and unlike
the revolving line of credit secured through a credit card or the secured
vehicle loans at issue here.

Because the State sought to prove that defendant obtained by false
pretenses a $14,399 secured vehicle loan for the purchase of a Suzuki
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motorcycle and a $56,736 secured vehicle loan for the purchase of a
Dodge truck, the indictments should have, at a minimum, identified
these particular loans, described what was loaned, and specified what
actual value defendant obtained from those loans. Because the State
sought also to prove that defendant obtained the Credit Card by false
pretenses, that indictment should have, at a minimum, identified the par-
ticular credit card and its account number, its value, and described what
defendant obtained using that credit.

In summary, defendant was indicted for obtaining an unspecified
amount of credit secured through an unidentified credit card and two
unidentified loans of unspecified values. The principle that when an
indictment alleges “money” was obtained, it must at least be described
in “so many dollars and cents” extends logically and soundly here.
Indictments alleging that “credit” was obtained must at a minimum spec-
ify the value of that credit. And despite these indictments alleging that
this credit was secured through the issuance of “loan[s]” and a “credit
card,” these vague descriptions fail to describe with reasonably certainty
the things allegedly obtained. The indictments are thus insufficiently
particular to sustain charges of obtaining property by false pretenses.
In light of our disposition, we decline to address defendant’s remaining
arguments. See, e.g., Downing, 313 N.C. at 165, 326 S.E.2d at 257.

IV. Conclusion

An indictment charging a defendant with obtaining property by false
pretenses under N.C. Gen. Stat. § 14-100 needs to describe what was
allegedly obtained with more particularity than “credit” of unknown
value secured through being issued an unidentified “loan” or “credit
card.” Absent greater specificity, such an indictment violates one of its
core purposes to “apprise the defendant of the charge against him with
enough certainty to enable him to prepare his defense.” Murrell, slip op.
at 9-10 (citation and quotation marks omitted). Because these indict-
ments failed to describe what was obtained with sufficient particular-
ity, they failed to vest the trial court with jurisdiction to try defendant
on charges of obtaining property by false pretenses. We thus vacate
defendant’s three obtaining property-by-false-pretenses convictions and
arrest the resulting judgments.

VACATED.
Judges DIETZ and ARROWOOD concur.
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STATE OF NORTH CAROLINA
V.
TIFFANY FAULK, DEFENDANT

No. COA17-194
Filed 7 November 2017

1. Homicide—first-degree murder—malice—premeditation—
deliberation—failure to give jury instruction—duress not
a defense

The trial court did not commit plain error by failing to instruct
the jury on the defense of duress for a charge of first-degree mur-
der on the basis of malice, premeditation, and deliberation where
duress was not a defense to this charge.

2. Evidence—photographs—victim’s injuries—crime scene—
relevancy—probative value—corroboration—illustration—
premeditation and deliberation

The trial court did not abuse its discretion in a first-degree mur-
der and robbery with a dangerous weapon case by allowing into evi-
dence numerous photographs depicting the victim’s injuries and the
crime scene, where the photographs were relevant and probative to
corroborate defendant’s statements, illustrated the medical exam-
iner’s testimony, and tended to support a finding of premeditation
and deliberation. The trial court’s decision was not so arbitrary that
it could not have been supported by reason.

3. Evidence—motion to suppress—failure to make findings of
fact not erroneous—conclusions of law needed
The trial court did not err in a first-degree murder and robbery
case by denying defendant’s motions to suppress, even though it
failed to make findings of fact to support its ruling, since the evi-
dence related to the rulings was undisputed. However, the case
was remanded to the trial court to make proper conclusions of law
regarding its decision to deny defendant’s motions to suppress.

Appeal by Defendant from judgment entered 4 August 2016 by Judge
Douglas B. Sasser in Columbus County Superior Court. Heard in the
Court of Appeals 22 August 2017.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Richard L. Harrison, for the State.
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Massengale & Ozer, by Marilyn G. Ozer, for Defendant-Appellant.

INMAN, Judge.

When the evidence relevant to a defendant’s motion to suppress is
undisputed, a trial court denying the motion need not make findings of
fact, but it must explain its rationale. Failure to do so precludes mean-
ingful appellate review and requires remand.

Tiffany Faulk (“Defendant”) appeals from a judgment following
a jury verdict finding her guilty of first degree murder on the basis of
malice, premeditation and deliberation. Defendant argues that: (1) the
trial court committed plain error by failing to instruct the jury on
the defense of duress; (2) the trial court abused its discretion by allow-
ing into evidence photographs depicting the victim’s injuries and the
crime scene; and (3) the trial court erred by denying her motions to
suppress other evidence. After careful review, we remand to the trial
court to make the necessary conclusions of law regarding Defendant’s
motions to suppress.

Factual and Procedural History
The evidence at trial tended to show the following:

On 6 November 2010, Defendant and Kenneth Gore (“Gore”) were
staying with a friend in the Berry Court Apartments in Chadbourn,
North Carolina. On occasion, and twice on 6 November 2010, Defendant
would knock on Ms. Bonnie Fowler’s door to use her phone. Ms. Fowler,
a 77-year-old woman, lived alone in the apartment next door to where
Defendant and Gore were staying, and would oblige Defendant’s request
to make calls.

At some point in the late afternoon or early evening of 6 November
2010, Ms. Fowler was attacked in her kitchen. She suffered repeated blows
to the head and multiple stab wounds, and died as a result of her injuries.
Security footage from the apartment complex showed Ms. Fowler’s car
leaving the parking lot that same evening at approximately 8:13 p.m.

The next day, 7 November 2010, around 9:00 a.m., Ms. Fowler’s
daughter arrived at her mother’s apartment to pick her mother up
for church. When Ms. Fowler did not answer her door, her daughter
retrieved an extra key and let herself into Ms. Fowler’s apartment. Upon
entering, Ms. Fowler’s daughter found the apartment ransacked and her
mother’s body in the kitchen; she immediately called 9-1-1.
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Police arrived and secured the crime scene. Detectives found
several bloody footprints in the kitchen. Police also found a hammer
in one of the closets, which later tested positive for the presence of Ms.
Fowler’s blood. The medical examiner documented numerous injuries,
which included several defensive wounds and stab wounds. The medical
examiner concluded that the cause of death was from multiple stab
wounds to Ms. Fowler’s chest.

On 9 November 2010, the North Carolina State Bureau of
Investigation (the “SBI”) contacted the Maryland State Police regarding
Defendant’s and Gore’s outstanding arrest warrants in connection with
Ms. Fowler’s death. The SBI provided Maryland police with copies of
the arrest warrants and a description of the homicide and apparent theft
of Ms. Fowler’s car. Maryland police contacted Defendant’s sister, who
was living in Baltimore. Defendant’s sister took police to a row house in
Baltimore where Defendant and Gore were staying.

Maryland police converged on the row house, and as officers
knocked on the front door, Gore fled out the back door where he was
immediately apprehended by police. Gore told police that Defendant
was upstairs, and two officers entered the row house, performed a pro-
tective sweep, and arrested Defendant. The officers secured the house
while a search warrant was obtained. While the officers were waiting
for the warrant, the owner of the house arrived.

Once the warrant was issued, the owner of the row house led
police to items identified as belonging to Defendant and Gore.
The police recovered various items from the basement, including the
following: clothing, a steak knife, a pair of Jordan tennis shoes, a pair
of Adidas tennis shoes, a cell phone, and a pill bottle with Ms. Fowler’s
name on it. Crime lab results from the items revealed that the two pairs
of shoes were consistent with the shoes that made the bloody shoeprints
in Ms. Fowler’s apartment. The Adidas tennis shoes also tested positive
for Ms. Fowler’s DNA.

On 17 November 2010, Defendant provided police with a voluntary
statement concerning the events leading up to her arrest. During the
interview, Defendant told police that she had used Ms. Fowler’s phone
twice on 6 November 2010, witnessed Gore stab Ms. Fowler while Ms.
Fowler was bleeding on the kitchen floor, and drove Ms. Fowler’s car to
Baltimore with Gore. Defendant explained that she had not attempted
to flee from Gore because she was afraid of how he would react.

Defendant was indicted on 10 February 2011 for one count of first
degree murder and on 6 October 2011 for one count of robbery with
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a dangerous weapon. A hearing was held on 25 July 2016 to address
Defendant’s various pre-trial motions, including three motions to
suppress—the first filed in August 2013 and the second two filed on
5 and 14 July 2016.

At the outset of the hearing, Defendant’s counsel withdrew the
August 2013 motion to suppress. Defendant’s counsel proceeded to
argue the motions filed on 5 and 14 July 2016, which sought to exclude
evidence obtained from the Baltimore row house following Defendant’s
arrest and pursuant to a search warrant and Defendant’s statement to
police. The trial court denied the motions, announcing from the bench
that “the State has met its burden, proven by a preponderance of the
evidence; that the challenged evidence is admissible.” The trial court
then instructed the prosecutor to draft a written order disposing of the
motions to suppress, stating that “there’s no conflict as to the testimony
and the evidence presented.” The trial court then asked whether there
was “[a]nything else we need to address from the defense in regards to
those motions?” Defense counsel responded, “No, sir.”

At trial, Defendant’s counsel properly objected to each item of
evidence which the motions to suppress sought to exclude. Following
presentation of the evidence, the trial court instructed the jury on first
degree murder on the basis of premeditation and deliberation, armed
robbery, and felony murder based on armed robbery. The trial court also
instructed the jury on duress as a defense to the armed robbery and first
degree murder on the basis of felony murder charges.

The jury returned a verdict finding Defendant guilty of first degree
murder on the basis of premeditation and deliberation and guilty of
robbery with a dangerous weapon. The trial court imposed a mandatory
life prison sentence without the possibility of parole for the first degree
murder conviction and 73 to 97 months in prison for the robbery with a
dangerous weapon conviction.

Defendant entered a notice of appeal in open court.
Analysis
I. Jury Instructions

[1] Defendant first argues that the trial court committed plain error
by failing to instruct the jury on duress as a defense to the charge of
first degree murder on the basis of premeditation and deliberation.
We disagree.

Both parties assert plain error as the proper standard of review on
appeal because Defendant’s counsel failed to renew his request for a
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duress instruction as a defense for premeditation and deliberation.
However, our Supreme Court’s decision in Wall v. Stout, 310 N.C. 184,
189, 311 S.E.2d 571, 574 (1984), suggests that a defendant properly pre-
serves a jury instructional issue when “a request to alter an instruction
has been submitted and the trial judge has considered and refused the
request.” Here, Defendant’s initial request for a duress instruction, cou-
pled with the trial court’s subsequent refusal, would appear to satisfy
the issue of preservation. However, as discussed below, Defendant has
failed to demonstrate that the trial court erred, and is therefore unsuc-
cessful under either a plain error or de novo review.

The North Carolina Supreme Court has held that “duress is not a
defense to murder in North Carolina.” State v. Cheek, 351 N.C. 48, 61, 520
S.E.2d 545, 553 (1999). Our Court, relying on the decision in Cheek, has
held further that a trial court does not commit plain error by failing to
instruct a jury on the defense of duress for a charge of first degree mur-
der on the basis of premeditation and deliberation. State v. Clodfelter,
203 N.C. App. 60, 68, 691 S.E.2d 22, 27 (2010) (overruling the defendant’s
argument that the trial court committed plain error because “[d]uress is
not a defense to first degree murder][,]” and the jury found the defendant
guilty “on the basis of premeditation and deliberation”).

Notwithstanding established precedent, Defendant cites State
v. Gibson, 333 N.C. 29, 424 S.E.2d 95 (1992), overruled on other grounds
by State v. Lynch, 334 N.C. 402, 432 S.E.2d 349 (1993), and State
v. Grant, 178 N.C. App. 565, 632 S.E.2d 258 (2006), in support of her con-
tention that duress may be used as a permissible defense to first degree
murder on the basis of premeditation and deliberation. However, a
close reading of these decisions reveals that neither reaches the issue of
whether it is proper for a trial court to instruct on the defense of duress;
rather, the decisions address whether—when a defendant attacks the
intent element of premeditation and deliberation by arguing duress at
the commission of the crime—the State may properly submit evidence
of a defendant’s prior bad acts under Rule 404(b) of the North Carolina
Rules of Evidence. Gibson, 333 N.C. at 42-43, 424 S.E.2d at 103; Grant,
178 N.C. App. at 578, 632 S.E.2d at 268. Both decisions resolved this
issue in favor of the State. Gibson, 333 N.C. at 42-43, 424 S.E.2d at 103
(holding that statements made by the defendant regarding prior crimes
were admissible “under the exception in . . . Rule 404(b) for evidence
tending to prove some aspect of the State’s case other than character or
propensity to commit the crimes at issue”); Grant, 178 N.C. App. at 578,
632 S.E.2d at 268 (holding that “evidence that [the] defendant robbed
drug dealers and hit a drug dealer during a robbery was clearly relevant
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to refute [the] defendant’s contention that he shot the victim without
premeditation and deliberation”).

Gibson and Grant are inapposite to the case before us, because
Defendant is challenging the trial court’s failure to charge the jury with
the defense of duress on the charge of first degree murder on the basis
of premeditation and deliberation, not the admissibility of evidence
under Rule 404(b). As discussed above, the issue here was determined
by Clodfelter where we held, as we do today, that a trial court does not
commit plain error by failing to instruct on the defense of duress on a
charge of first degree murder on the basis of premeditation and delib-
eration. Clodfelter, 203 N.C. App. at 68, 691 S.E.2d at 27. Accordingly, we
overrule Defendant’s argument.

II. Photographic Evidence

[2] Defendant next argues that the trial court abused its discretion by
admitting repetitious photographs of the victim and crime scene that
unfairly prejudiced her—an error for which Defendant now seeks a new
trial. We disagree.

The determination of whether to admit photographic evidence “lies
within the sound discretion of the trial court, and the trial court’s ruling
should not be overturned on appeal unless the ruling was manifestly
unsupported by reason or [was] so arbitrary that it could not have been
the result of a reasoned decision.” State v. Goode, 350 N.C. 247, 258, 512
S.E.2d 414, 421 (1999) (citation omitted). In making this determination,
a trial court must weigh the probative value of the photographs against
the danger of unfair prejudice to the defendant. N.C. Gen. Stat. § 8C-1,
Rule 403 (2015); State v. Hennis, 323 N.C. 279, 283, 372 S.E.2d 523, 526
(1988). In homicide cases, photographs of the victim “may be introduced
even if they are gory, gruesome, horrible or revolting, so long as they
are used for illustrative purposes and so long as their excessive or rep-
etitious use is not aimed solely at arousing the passions of the jury.”
Hennis, 323 N.C. at 284, 372 S.E.2d at 526 (citations omitted).

The North Carolina Supreme Court has explained:

The test for excess is not formulaic: there is no bright line
indicating at what point the number of crime scene or
autopsy photographs becomes too great. The trial court’s
task is rather to examine both the content and the manner
in which photographic evidence is used and to scrutinize
the totality of circumstances composing that presentation.
What a photograph depicts, its level of detail and scale,
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whether it is color or black and white, a slide or a print,
where and how it is projected or presented, the scope and
clarity of the testimony it accompanies—these are all fac-
tors the trial court must examine in determining the illus-
trative value of photographic evidence and in weighing its
use by the state against its tendency to prejudice the jury.

Id. at 285, 372 S.E.2d at 527 (citation omitted). The Court in Hennis
further noted that “photographs of the victim’s body may be used to
illustrate testimony as to the cause of death[.] Photographs may also be
introduced in a murder trial to illustrate testimony regarding the man-
ner of killing so as to prove circumstantially the elements of murder in
the first degree, and for this reason such evidence is not precluded by a
defendant’s stipulation as to the cause of death.” Id. at 284, 372 S.E.2d
at 526 (citations omitted). “Photographs depicting [t]he condition of the
victim’s body, the nature of the wounds, and evidence that the murder
was done in a brutal fashion [provide the] circumstances from which
premeditation and deliberation can be inferred.” State v. Hyde, 352 N.C.
37, 54, 530 S.E.2d 281, 293 (2000) (alterations in original) (internal quo-
tation marks and citations omitted). Ultimately, “[t]he large number of
photographs, in itself, is not determinative.” State v. Goode, 350 N.C. 247,
259,512 S.E.2d 414, 421 (1999).

Here, the trial court allowed the State to introduce approximately
twenty photographs. These photographs depicted various angles and
details of the crime scene. They depicted the victim’s location and her
injuries. The photographs corroborated Defendant’s statement to offi-
cers that the victim was attacked in her kitchen, suffered a head injury,
and was stabbed multiple times. The autopsy photographs illustrated
the testimony of the medical examiner who described the injures as
consistent with multiple and particular weapons, the defensive charac-
teristics of some injuries, and the deliberate and persistent nature of
the attack. We conclude that the photographs were relevant and had
probative value.

We now review whether any unfair prejudice to Defendant out-
weighed the probative value of the photographs. We acknowledge that
“the admission of an excessive number of photographs depicting substan-
tially the same scene may be sufficient ground for a new trial when the
additional photographs add nothing in the way of probative value but tend
solely to inflame the jurors.” State v. Mercer, 275 N.C. 108, 120, 165 S.E.2d
328, 337 (1969) (citation omitted), overruled on other grounds by State
v. Caddell, 287 N.C. 266, 290, 215 S.E.2d 348, 363 (1975). However, we also
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note that “[t]his determination is within the sound discretion of the trial
court[.]” Goode, 350 N.C. at 258, 512 S.E.2d at 421 (citation omitted).

Having reviewed the photographs and determined their relevancy
and probative value—that they corroborate Defendant’s statements,
illustrate the medical examiner’s testimony, and tend to support a find-
ing of premeditation and deliberation—we cannot conclude that the trial
court’s decision was so arbitrary that it could not have been supported
by reason. Accordingly, we overrule Defendant’s argument.

III. Motions to Suppress

[3] Defendant’s final argument is that the trial court erred by denying her
motions to suppress evidence and her statements to police because they
were tainted by an illegal arrest and search warrant.! Because the trial
court failed to provide its rationale for denying the motions at the hearing
and its written order lacks adequate conclusions of law, we are unable to
engage in meaningful appellate review with regard to this issue.

“The standard of review in evaluating the denial of a motion to sup-
press is whether competent evidence supports the trial court’s findings
of fact and whether the findings of fact support the conclusions of law.”
State v. Biber, 365 N.C. 162, 167-68, 712 S.E.2d 874, 878 (2011) (citation
omitted). Where, as here, the trial court’s findings of fact are not chal-
lenged on appeal, “they are deemed to be supported by competent evi-
dence and are binding on appeal.” Id. at 168, 712 S.E.2d at 878 (citation
omitted). Conclusions of law, however, are reviewed de novo. See State
v. McCollum, 334 N.C. 208, 237, 433 S.E.2d 144, 160 (1993). “Under a de
novo review, the court considers the matter anew and freely substitutes
its own judgment for that of the lower tribunal.” State v. Williams, 362
N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008) (internal quotation marks
and citations omitted).

When ruling on a motion to suppress following a hearing, “[t]he
judge must set forth in the record his findings of facts and conclusions
of law.” N.C. Gen. Stat. § 15A-977(f) (2015). While this statute has been
interpreted by the North Carolina Supreme Court to require findings
of fact “only when there is a material conflict in the evidence[,]” State
v. Bartlett, 368 N.C. 309, 312, 776 S.E.2d 672, 674 (2015), our Court
has explained that “it is still the trial court’s responsibility to make the

1. Defendant asserts in her brief before this Court that she appeals the trial court’s
denial of three motions to suppress. However, the record reveals that Defendant with-
drew her initial motion to suppress, which was filed in August 2013. Accordingly, we only
address Defendant’s appeal as to the two motions filed in July 2016.
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conclusions of law.” State v. McFarland, 234 N.C. App. 274, 284, 758
S.E.2d 457, 465 (2014).

“Generally, a conclusion of law requires ‘the exercise of judgment’
in making a determination, ‘or the application of legal principles’ to the
facts found.” State v. McFarland, 234 N.C. App. at 284, 7568 S.E.2d at
465 (quoting Sheffer v. Rardin, 208 N.C. App. 620, 624, 704 S.E.2d 32,
35 (2010)). When a trial court fails to make all the necessary determina-
tions, 7.e., findings of fact resolving disputed issues of fact and conclu-
sions of law applying the legal principles to the facts found, “[rJemand
is necessary because it is the trial court that is entrusted with the duty
to hear testimony, weigh and resolve any conflicts in the evidence, find
the facts, and, then based upon those findings, render a legal decision,
in the first instance, as to whether or not a constitutional violation
of some kind has occurred.” State v. Baskins, __ N.C. App. __, __, 786
S.E.2d 94, 99 (2016) (emphasis added) (internal quotation marks and
citation omitted); see also State v. Salinas, 366 N.C. 119, 124, 729 S.E.2d
63, 67 (2012) (holding that remand was necessary for additional findings
of fact that resolved the conflicts in evidence).

In Baskins, this Court reviewed a similar order denying a defen-
dant’s motion to suppress. __ N.C. App. at __, 786 S.E.2d at 99-100. The
trial court’s order contained the following sole conclusion of law regard-
ing the validity of a traffic stop:

The temporary detention of a motorist upon probable
cause to believe he has violated a traffic law (such as oper-
ating a vehicle with expired registration and inspection)
is not inconsistent with the Fourth Amendment’s prohibi-
tion against unreasonable searches and seizures, even if
a reasonable officer would not have stopped the motorist
for the violation. [citation omitted] [Detective] O’Hal was
justified in stopping [the] Defendant[s’] vehicle.

Id. at __, 786 S.E.2d at 99 (alterations in original). Our Court noted that
the conclusion “does not specifically state that the stop was justified
based upon any specific violation of a traffic law.” Id. at __, 786 S.E.2d
at 100. We explained that “[a]lthough we can imagine how the facts as
found by the trial court would likely fit into the legal standards recited
in the section of the order which is identified as ‘conclusions of law,’
based upon the trial court’s denial of the motion, it is still the trial court’s
responsibility to make the conclusions of law.” Id. at __, 786 S.E.2d at
100. We held that the conclusion did not reflect the necessary exercise
of judgment or application of legal principles, and remanded the matter
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back to the trial court to make additional findings of fact and conclu-
sions of law. Id. at __, 786 S.E.2d at 99-100.

As in Baskins, the trial court here did not provide its rationale dur-
ing the hearing and the trial court’s order lacks adequate conclusions of
law applying necessary legal principles to the facts presented. The writ-
ten order’s sole conclusion of law states:

That [N.C. Gen. Stat. §] 15A-401(E) was not applicable
to the arrest of Tiffany Faulk in the State of Maryland
and the arrest and subsequent search was not in violation
of the Fourth and Fourteenth Amendments of the United
States Constitution, therefore, the motion to suppress
filed by the Defendant in this matter on July 5, 2016 is
hereby denied.

This conclusion does not provide the trial court’s rationale regarding
why Defendant’s warrantless arrest while in a private home—an act
that was held unconstitutional by the United States Supreme Court
in Payton v. New York, 445 U.S. 573, 63 L.Ed.2d 639 (1980)—did not
violate Defendant’s Fourth and Fourteenth Amendments rights. While
the undisputed evidence and facts found by the trial court support the
denial of the motion, the order lacks any conclusion applying legal prin-
ciples to those facts, i.e., it omits an appropriate determination in the
first instance. Therefore, we must remand this matter to the trial court
to provide adequate conclusions of law to support its denial of the 5 July
2016 motion to suppress evidence obtained as the result of Defendant’s
warrantless arrest.

The trial court’s written order does not address the 14 July 2016
motion to suppress evidence obtained pursuant to the search warrant.
It is apparent from the trial transcript that defense counsel understood
the trial court’s announcement, that “the challenged evidence is admis-
sible,” amounted to a denial of that motion. However, neither the trial
court’s cursory explanation of its ruling nor the written order provides
a rationale for this denial. Accordingly, we must remand the denial of
the 14 July 2016 motion to suppress to the trial court to make necessary
conclusions of law relevant to the challenged search warrant.

Defendant also argues that the trial court’s ruling was inadequate
because the findings of fact in the written order do not relate to the
search warrant and therefore cannot support a conclusion denying
the 14 July 2016 motion. However, the absence of factual findings alone
is not error because “only a material conflict in the evidence—one that
potentially affects the outcome of the suppression motion—must be
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resolved by explicit factual findings that show the basis for the trial
court’s ruling.” Bartlett, 368 N.C. at 312, 776 S.E.2d at 674. “When there is
no conflict in the evidence, the trial court’s findings can be inferred from
its decision.” Id. at 312, 776 S.E.2d at 674. The North Carolina Supreme
Court has noted that while “[a] written determination setting forth the
findings and conclusions is not necessary, [] it is the better practice.”
Id. at 312, 776 S.E.2d at 674 (citing State v. Oates, 366 N.C. 264, 268,
732 S.E.2d 571, 574 (2012)). Because the evidence relevant to the search
warrant was undisputed, the trial court was not required to make find-
ings of fact to support its denial of the 14 July 2016 motion; we hold
Defendant’s argument on this issue is without merit.

Even though findings of fact are not required, the trial court’s failure
to provide its rationale from the bench, coupled with the omission of
any mention of the motion challenging the search warrant, precludes
meaningful appellate review of that ruling. It is the trial court’s duty to
apply legal principles to the facts, even when they are undisputed. We
therefore hold that the trial court erred by failing to either provide its
rationale from the bench or make the necessary conclusions of law in
its written order addressing both of Defendant’s motions to suppress.

“Where there is prejudicial error in the trial court involving an issue
or matter not fully determined by that court, the reviewing court may
remand the cause to the trial court for appropriate proceedings to deter-
mine the issue or matter without ordering a new trial.” State v. Neal, 210
N.C. App. 645, 656, 709 S.E.2d 463, 470 (2011) (internal quotation marks
and citations omitted).

If the trial court determines that the motion to suppress
was properly denied, then [the] defendant would not be
entitled to a new trial because there would have been no
error in the admission of the evidence, and his convictions
would stand. If, however, the court determines that the
motion to suppress should have been granted, [the] defen-
dant would be entitled to a new trial.

Id. at 656-57, 709 S.E.2d at 470-71. Having held that Defendant has
shown no other prejudicial error in her trial, we conclude that the trial
court’s failure to make adequate conclusions of law to support its denial
of Defendant’s motions to suppress does not require that we order a new
trial. See McFarland, 234 N.C. App. at 284, 758 S.E.2d at 465. Accordingly,
we remand this matter to the trial court to make necessary conclusions
of law concerning Defendant’s motions to suppress.
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Conclusion

For the foregoing reasons, we hold that the trial court did not err
by failing to instruct the jury on duress as a defense to first degree mur-
der on the basis of premeditation and deliberation. We also hold that
the trial court did not abuse its discretion by admitting the photographs
depicting the crime scene and the victim’s injuries. Finally, we hold that
the trial court did not err in failing to make findings of fact to support
its ruling because the evidence related to the rulings was undisputed.
Nevertheless, we remand this case to the trial court to make proper con-
clusions of law regarding its decision to deny Defendant’s motions to
suppress. If, on remand, the trial court decides to make additional find-
ings of fact, it has the discretion to do so.

NO ERROR IN PART, REMANDED IN PART.
Judges BRYANT and DAVIS concur.

STATE OF NORTH CAROLINA, PLAINTIFF
V.

ROBERT LEVON JONES, DEFENDANT

No. COA17-193
Filed 7 November 2017

1. Collateral Estoppel and Res Judicata—pawn shop receipt—
circumstantial evidence of guilt
The trial court did not err in an assault and robbery case by
concluding that a pawn shop ticket was not barred by the doctrine
of collateral estoppel where the pawn shop receipt was not intro-
duced as evidence of a prior bad act, but instead as circumstantial
evidence of defendant’s guilt. Further, defendant did not challenge
its general admissibility or argue that the pawn shop ticket should
have been excluded under N.C. R. Evid. Rule 403.

2. Evidence—pawn shop receipt—robbery with dangerous
weapon—doctrine of recent possession

Even assuming arguendo that defendant accurately character-

ized the result of a prior trial of obtaining property under false pre-

tenses as an acquittal, the trial court did not err in a misdemeanor

assault inflicting serious injury and robbery with a dangerous
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weapon case by allowing the State to introduce a pawn shop receipt
at trial showing that defendant pawned jewelry soon after a jewelry
store was robbed. The receipt was introduced as evidence of defen-
dant’s guilt of robbery with a dangerous weapon pursuant to the
doctrine of recent possession.

Appeal by defendant from judgments entered 23 September 2016 by
Judge R. Stuart Albright in Guilford County Superior Court. Heard in the
Court of Appeals 6 September 2017.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Olga E. Vysotskaya de Brito, for the State.

Anne Bleyman for defendant-appellant.

ZACHARY, Judge.

Robert Levon Jones (defendant) appeals from judgments entered
upon his convictions of misdemeanor assault inflicting serious injury
and robbery with a dangerous weapon. On appeal, defendant argues that
his convictions were obtained “based upon evidence that was unfairly
prejudicial and [was] admitted in violation of the principle[s] of dou-
ble jeopardy [and] collateral estoppel.” We have carefully considered
defendant’s argument in light of the record on appeal and the applicable
law, and conclude that defendant is not entitled to relief on the basis of
this argument.

Factual and Procedural Background

On 9 December 2013, defendant was indicted for the offenses of
armed robbery and felony assault with a deadly weapon inflicting seri-
ous injury. The charges against defendant were tried before the trial
court and a jury beginning on 19 September 2016. Defendant did not
testify or present evidence at trial. The State’s evidence is summarized,
in relevant part, as follows.

James Kelly testified that he was 69 years old and owned the Small
Luxuries jewelry store in High Point, North Carolina. A Biscuitville
restaurant was located approximately 150 to 200 yards from his store.
On 27 March 2013, Mr. Kelly noticed a gold car without a license
plate in the parking lot, with two African-American men in the car. At
approximately 10:00 a.m., “three black men” entered the store wearing
hooded sweatshirts. The men, all of whom were armed with handguns,
hit Mr. Kelly on the head with metal objects that he assumed were their
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weapons. The men fled from the store after stealing jewelry that Mr. Kelly
estimated to have a value of $30,000. Some of the stolen jewelry was
later returned by the police. Mr. Kelly was treated for injuries sustained
in the robbery, including stitches over one eye and a fractured skull.
When law enforcement officers showed Mr. Kelly a photographic lineup,
he was unable to identify any of the men who had robbed his store.

Emily Kelley testified that on 27 March 2013 she worked at the
Biscuitville restaurant near Mr. Kelly’s store. Law enforcement officers
questioned her shortly after the jewelry store was robbed, and she told
them that three African-American men had eaten at Biscuitville that
morning, and that one of the men had paid with a debit card. At trial Ms.
Kelley testified that she did not recognize defendant. John Griffiths, the
regional vice-president for Wood Forest National Bank, identified bank
documents showing a transaction in defendant’s checking account for a
purchase at Biscuitville on 27 or 28 March 2013.

Kristy Riojas testified that on 27 March 2013 she worked at a pawn
shop named Got Gold, that purchased gold, silver, and jewelry. Ms.
Riojas described the general business practices of Got Gold as follows:

[MS. RIOJAS]: So, a customer would come in and show us
what they wanted to sell. We would test it, make sure if it
was real silver, gold. We would then weigh it, give them a
price. If they accepted the price, we would ask for their
ID, make a photocopy of it, write down the description of
the gold that was sold, ask for their signature. And then we
would just put the - the jewelry in a Ziploc bag and staple it
onto the paper and file it. And then we would then put it in
the computer, send it off to the police department.

Ms. Riojas identified a receipt, which was introduced over defen-
dant’s objection, for a transaction that took place on 27 March 2013, in
which a customer sold coins and jewelry. This exhibit included a list of
the pawned items and a copy of a driver’s license issued to defendant.

High Point Police Detective Eric Berrier identified a stolen property
receipt that the Police Department provided to Got Gold upon seizure
of stolen property. Winston-Salem Police Detective Richard Workman
testified that in 2013 he investigated crimes involving pawn shops and
dealers in precious metals. On 28 March 2013, Detective Workman
reviewed a sales receipt from Got Gold and noted certain items of
jewelry that had been sold, including a coin stolen from Small Luxuries.
High Point Police Detective Christopher Walainin testified that he took
a statement from Mr. Kelly that generally corroborated Mr. Kelly’s trial
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testimony. An officer with the K-9 unit used a dog to trace a trail of
jewelry on the ground between the jewelry store and Biscuitville.

On 23 September 2016, the jury returned verdicts finding defendant
guilty of robbery with a dangerous weapon and of misdemeanor assault
inflicting serious injury. The trial court sentenced defendant to a term
of 75 days’ imprisonment for assault inflicting serious injury, and a con-
secutive sentence of 73 to 100 months’ imprisonment for robbery with a
dangerous weapon. Defendant gave notice of appeal in open court.

Collateral Estoppel

[1] As discussed above, Ms. Riojas testified without objection concern-
ing the general business practices of Got Gold, including the pawn shop’s
practice of requiring a seller to sign a form listing the items for sale and
providing a copy of an ID, such as a driver’s license. On appeal, defen-
dant argues that the trial court committed reversible error by admit-
ting into evidence, over his objection, a receipt showing that defendant
pawned jewelry at Got Gold soon after Small Luxuries was robbed. The
receipt contained an itemized list of the items defendant pawned, a copy
of defendant’s driver’s license, and defendant’s signature. We conclude
that this argument lacks merit.

“ ‘When a defendant objects to the admission of evidence, we con-
sider, whether the evidence was admissible as a matter of law, and if so,
whether the trial court abused its discretion in admitting the evidence.’”
State v. Thompson, __ N.C. App. __, __, 792 S.E.2d 177, 180-81 (2016)
(quoting State v. Blackwell, 207 N.C. App. 255, 257, 699 S.E.2d 474, 475
(2010)), disc. rev. denied, __ N.C. __, 795 S.E.2d 366 (2017). In this case,
defendant argues that the pawnshop ticket was not admissible, on the
grounds that prior to the trial of this matter, defendant was acquitted by
a Forsyth County jury on a charge of obtaining property by false pre-
tenses, based on defendant’s pawning the jewelry at Got Gold. Defendant
contends that upon his acquittal of the charge of obtaining property by
false pretenses, the State was collaterally estopped from introducing the
pawn shop receipt at his Guilford County trial for armed robbery and fel-
ony assault, in order to show that defendant was in possession of items
stolen from the jewelry store shortly after the robbery. “Whether the
doctrine of collateral estoppel is applicable and bars a specific claim or
issue is a question of law subject to de novo review.” Powers v. Tatum,
196 N.C. App. 639, 642, 676 S.E.2d 89, 92 (2009) (citing Bluebird Corp.
v. Aubin, 188 N.C. App. 671, 678, 6567 S.E.2d 55, 61 (2008)).

The doctrine of collateral estoppel “means simply that when an
issue of ultimate fact has once been determined by a valid and final
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judgment, that issue cannot again be litigated between the same parties
in any future lawsuit.” Ashe v. Swenson, 397 U.S. 436, 443, 25 L. Ed. 2d
469, 475 (1970). “In Benton v. Maryland, 395 U.S. 784, [23 L. Ed. 2d 707
(1969)] the Court held that the Fifth Amendment guarantee against dou-
ble jeopardy is enforceable against the States through the Fourteenth
Amendment.” Ashe, 397 U.S. at 437, 25 L. Ed. 2d at 471. In Ashe, “[t]he
doctrine of collateral estoppel was held to be a part of the constitutional
guarantee against double jeopardy[.]” State v. Edwards, 310 N.C. 142,
145, 310 S.E.2d 610, 613 (1984) (citing Ashe).

The legal implications of a criminal defendant’s acquittal of a charge
have been considered in a variety of procedural contexts. In Ashe:

The [Supreme] Court was asked to determine whether the
State may prosecute a defendant a second time for armed
robbery where the jury at defendant’s first trial found the
State did not meet its burden of proof on the issue of iden-
tifying defendant as one of the perpetrators. In Ashe, the
Court held that prior acquittal of an essential issue pre-
cludes the State, on double jeopardy grounds, from trying
defendant on that issue again[.] . . . “{W]hen an issue of
ultimate fact has once been determined by a valid and final
judgment, that issue cannot again be litigated between the
same parties in any future lawsuit.”

State v. Adams, 347 N.C. 48, 60-61, 490 S.E.2d 220, 226 (1997) (quot-
ing Ashe, 397 U.S. at 443, 25 L. Ed. 2d at 475). Ashe thus addressed the
issue of whether a defendant who was acquitted of an offense could be
prosecuted for a related crime. See also, e.g., Edwards, 310 N.C. at 145,
310 S.E.2d at 612-13 (addressing defendant’s argument that “his acquittal
on the larceny charge in the first trial determined matters of fact in his
favor so as to collaterally estop the State from now proving him guilty of
breaking or entering with the intent to commit larceny.”).

In the present case, defendant does not dispute that he could be
prosecuted for the robbery of the jewelry store, notwithstanding his
acquittal of obtaining property by false pretenses, a charge based on
defendant’s pawning items taken in the robbery. Instead, the present
case raises the issue of the admissibility of evidence in a criminal trial
where the same evidence was also pertinent to an earlier trial in which
the defendant was acquitted. This issue has also been analyzed in sev-
eral contexts. In State v. Scott, 331 N.C. 39, 413 S.E.2d 787 (1992), our
Supreme Court held that:
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[The issue is] whether the State may introduce in a subse-
quent criminal trial evidence of a prior alleged offense for
which defendant had been tried and acquitted in an earlier
trial. We hold that where the probative value of such evi-
dence depends upon defendant’s having in fact commit-
ted the prior alleged offense, his acquittal of the offense in
an earlier trial so divests the evidence of probative value
that, as a matter of law, it cannot outweigh the tendency
of such evidence unfairly to prejudice the defendant. Such
evidence is thus barred by N.C. R. Evid. 403.

Scott, 331 N.C. at 41, 413 S.E.2d at 788. Scott was thus based upon anal-
ysis of N.C. R. Evid., Rule 403, which provides that relevant evidence
may be excluded “if its probative value is substantially outweighed by
the danger of unfair prejudice[.]” Other cases have addressed the admis-
sibility of evidence related to an offense of which the defendant was
acquitted as evidence of the defendant’s prior bad acts, pursuant to N.C.
R. Evid. Rule 404(b) (2015). See State v. Agee, 326 N.C. 542, 391 S.E.2d
171 (1990).

In this case, the pawn shop receipt was not introduced as evidence
of a prior bad act, but as circumstantial evidence of defendant’s guilt; in
addition, defendant does not challenge its general admissibility or argue
that the pawn shop ticket should have been excluded under N.C. R.
Evid. Rule 403. Defendant instead argues that its admission was barred
by the doctrine of collateral estoppel. In State v. Bell, 164 N.C. App. 83,
594 S.E.2d 824 (2004), we held that:

[TThis issue is governed by Dowling v. United States,
493 U.S. 342, 107 L. Ed. 2d 708 . . . (1990). In Dowling,
the United States Supreme Court noted: . . . “The issue
is the inadmissibility of [evidence relating to an alleged
crime that the defendant had previously been acquitted of
committing].” Id. at 347, 107 L. Ed. 2d at 717[.] . . . [T]he
Court held that evidence is inadmissible under the Double
Jeopardy Clause only when it falls within the scope of the
collateral estoppel doctrine. That doctrine provides that
“when an issue of ultimate fact has once been determined
by a valid and final judgment, that issue cannot again be
litigated between the same parties in any future lawsuit.”
Id. at 347,107 L. Ed. 2d at 717[.] . . . “The determinative fac-
tor is not the introduction of the same evidence [as offered
in the first trial,] but rather whether it is absolutely neces-
sary to defendant’s conviction [in the second trial] that the
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second jury find against defendant on an issue upon which
the first jury found in his favor.”

Bell, 164 N.C. App. at 89-90, 594 S.E.2d at 828 (quoting Edwards at 145,
310 S.E.2d at 613) (alterations in original). We will next consider whether
the trial court erred by allowing the State to introduce the pawn shop
receipt, applying the principles discussed above.

Analysis

[2] Preliminarily, we note that the State argues on appeal that defendant
failed to preserve for appellate review the issue of whether his acquittal
of obtaining property by false pretenses barred admission of the pawn
shop ticket, on the grounds that defendant failed to produce documen-
tation of his earlier acquittal. We note that at trial defendant repeatedly
stated that he had been acquitted of obtaining property by false pre-
tenses, and that the prosecutor did not dispute defendant’s assertion. We
also observe that this Court could take judicial notice of the proceedings
of defendant’s trial for obtaining property by false pretenses. We con-
clude that it is unnecessary to do so because, assuming arguendo that
defendant has accurately characterized the result of the prior trial as an
acquittal, the trial court did not err by allowing the State to introduce the
pawn shop ticket in the instant case.

The pawnshop receipt was introduced as evidence of defendant’s
guilt of robbery with a dangerous weapon pursuant to the doctrine of
recent possession:

The doctrine of recent possession allows the jury to infer
that the possessor of recently stolen property is guilty of
taking it. The doctrine of recent possession applies where
the State proves (1) that the property was stolen; (2)
that the defendant had possession of the stolen property,
which means that he was aware of its presence and, either
by himself or collectively with others, had both the power
and intent to control its disposition or use; and (3) that
defendant’s possession of the stolen property occurred
so soon after it was stolen and under such circumstances
that it is unlikely he obtained possession honestly.

State v. Mohamed, 205 N.C. App. 470, 489, 696 S.E.2d 724, 738 (2010)
(citation omitted). Defendant does not dispute that the State produced
evidence that defendant pawned stolen jewelry shortly after the robbery.
Defendant contends, however, that his acquittal of the offense of obtain-
ing property by false pretenses established that he had been “acquitted
of being the perpetrator in the pawning.” We disagree.
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Our Supreme Court “has previously set out the elements of obtain-
ing property by false pretenses: ‘(1) a false representation of a subsisting
fact or a future fulfillment or event, (2) which is calculated and intended
to deceive, (3) which does in fact deceive, and (4) by which one person
obtains or attempts to obtain value from another.” ” State v. Parker, 354
N.C. 268, 283-84, 553 S.E.2d 885, 897 (2001) (quoting State v. Cronin, 299
N.C. 229, 242, 262 S.E.2d 277, 286 (1980)). “An essential element of the
offense is that the defendant acted knowingly with the intent to cheat
or defraud. Moreover, the false pretense need not come through spo-
ken words, but instead may be by act or conduct.” Parker, 354 N.C. at
284, 5563 S.E.2d at 897 (citations omitted). Evidence that a defendant
knowingly pawned stolen goods is sufficient to support a conviction
for obtaining property by false pretenses, with the false representation
being the defendant’s representation that he owned, or was entitled to
dispose of, the property being pawned. State v. Parker, 146 N.C. App.
715, 719, 555 S.E.2d 609, 612 (2001).

The burden of establishing that an issue is barred by collateral
estoppel is on the party relying thereon. Bluebird, 188 N.C. App. at 678,
657 S.E.2d at 61. In order for collateral estoppel to apply, a party must
establish the following:

(1) [T]he issues must be the same as those involved in
the prior action, (2) the issues must have been raised and
actually litigated in the prior action, (3) the issues must
have been material and relevant to the disposition of the
prior action, and (4) the determination of the issues in
the prior action must have been necessary and essential
to the resulting judgment.

State v. Summers, 351 N.C. 620, 623, 528 S.E.2d 17, 20 (2000) (citation
omitted). In this case, we conclude that defendant cannot establish
that his acquittal of obtaining property by false pretenses represented a
determination by the jury that he was not in possession of stolen prop-
erty shortly after it was taken.

The doctrine of recent possession allows a jury to infer a defen-
dant’s guilt based upon the defendant’s bare possession of stolen goods
shortly after a robbery; there is no requirement that the defendant make
a false representation about the goods, attempt to obtain something of
value, or deceive another party about the defendant’s ownership of the
stolen items. We conclude that the offense of obtaining property by false
pretenses has only one element in common with the doctrine of recent
possession - that the property in the defendant’s possession was stolen.
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It is true that the basis of defendant’s acquittal of obtaining property by
false pretenses might have been the jury’s determination that the State
had failed to prove beyond a reasonable doubt that the goods pawned
by the defendant were stolen. However, the jury may also have acquitted
defendant based on insufficient evidence that (1) the defendant knew
that the items were stolen, (2) the defendant misrepresented his owner-
ship or dominion over the pawned items, (3) the defendant intended to
mislead the employees of the pawn shop, (4) the pawn shop employee
was in fact deceived by the defendant (as opposed to being complicit in
the sale of stolen property); or that (5) the defendant was paid for pawn-
ing the items.

In the context of whether a subsequent prosecution is barred by
a defendant’s prior acquittal of a related offense, our Supreme Court
has stated:

Under the doctrine of collateral estoppel, an issue of ulti-
mate fact, once determined by a valid and final judgment,
cannot again be litigated between the same parties in any
future lawsuit. Subsequent prosecution is barred only if
the jury could not rationally have based its verdict on an
issue other than the one the defendant seeks to foreclose.

Edwards at 145, 310 S.E.2d at 613. (emphasis in original). We conclude,
upon comparison of the elements of a charge of obtaining property by
false pretenses and the doctrine of recent possession, that defendant
has failed to show that his acquittal of the crime of obtaining property by
false pretenses necessarily required the jury to find that there was insuf-
ficient evidence that defendant possessed stolen property. Moreover, in
a prosecution for obtaining property by false pretenses, the jury is not
required to determine whether the defendant possessed stolen property
shortly after it was taken from its owner. As a result, defendant’s acquit-
tal of the charge of obtaining property by false pretenses did not bar
the State from introducing evidence of the pawn shop ticket, in order to
show defendant’s recent possession of items stolen in the robbery.

Conclusion

Thus, for the reasons discussed above, we conclude that the trial
court did not err by allowing the State to introduce a pawn shop receipt
at trial. As this is defendant’s only appellate argument, we further con-
clude that defendant had a fair trial, free of reversible error.

NO ERROR.
Judges CALABRIA and MURPHY concur.
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Identification of Defendants—pretrial identification proce-
dures—impermissibly suggestive—substantial likelihood
of misidentification

The trial court erred in an first-degree murder case by con-
cluding pretrial identification procedures were not impermissibly
suggestive where the District Attorney’s office created a substan-
tial likelihood of irreparable misidentification by showing wit-
nesses defendant’s interview, photos of defendant and another man
together after the other man had already been convicted, and defen-
dant in-person exiting a police car. It could not be said that the error
was harmless beyond a reasonable doubt.

Judge DILLON dissenting.

Appeal by Defendant from judgments entered 7 April 2016 by Judge
James K. Roberson in Alamance County Superior Court. Heard in the
Court of Appeals 7 September 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Jess D. Mekeel, for the State.

Office of the Appellate Defender, by Assistant Appellate Defender
Paul M. Green and Appellate Defender Glenn Gerding, for
defendant-appellant.

HUNTER, JR., Robert N., Judge.

Brandon Malone (“Defendant”) appeals following a jury verdict
convicting him of first-degree murder and assault with a deadly weapon
with intent to Kkill inflicting serious injury. Following the verdicts, the
trial court imposed concurrent sentences of life imprisonment without
parole for murder and 83 to 112 months imprisonment for assault. On
appeal, Defendant contends the trial court erred in allowing eyewitness
testimony in violation of the North Carolina Eyewitness Identification
Reform Act of 2007 (“EIRA”) and due process of law. After review we
find the court erred to the prejudice of Defendant and order a new trial.
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I. Factual and Procedural Background

On 5 November 2012, an Alamance County Grand Jury indicted
Defendant for first-degree murder and assault with a deadly weapon
with intent to kill inflicting serious injury. On 12 March 2016, Defendant
filed a written motion to suppress eyewitness identification evidence. In
his written motion, Defendant argued the State subjected two eyewit-
nesses, Claudia Lopez and Cindy Alvarez, to an impermissibly sugges-
tive identification procedure when they were “put in a location where
[Defendant] could not see [them] and asked to watch him walk from
the transport vehicle to the [c]ourthouse for hearings in his case. He
was handcuffed and alone, with no co-defendants or other prisoners
and he was dressed in a jail jumpsuit.” Defendant contends this consti-
tuted an impermissible, single-person show-up of Defendant. Therefore,
Defendant argued their in-court identification of Defendant, as well as
any discussion of what occurred during the show-up, should be sup-
pressed as irreparably tainted. On 14 March 2016, the Alamance County
Superior Court called Defendant’s case for trial and began a voir dire
hearing on Defendant’s pre-trial motion to suppress.

In defense of the motion the State called Claudia Salas Lopez. Lopez
is an eyewitness to the murder of Kevette Jones. On 23 October 2012,
Lopez sat on the front porch of Jones’s house, approximately ten feet
away him, when he was shot. While on the stand, she recalled two men
were involved in the shooting. The shooter wore a white t-shirt, had shoul-
der length hair, and exited the passenger side of a blue vehicle; the other
man drove the vehicle, spoke to Jones, and had an eyebrow piercing.

The day after the shooting Lopez gave the following description of
the two men to detectives. She stated one of the black males is tall with
braids and wore a hat, and the other man is shorter, but she could not
then remember any of his distinguishing features. She told the detectives
one of the men had his hand in his pocket, but she could not remember
which one. She testified when she first spoke to the detectives she was
in a state of shock from having witnessed her good friend get shot.

During a second interview on 25 October, Lopez stated one of the
men wore dark pants, a black and white plaid shirt, and had shoulder
length dreadlocks. The only description she gave of the second suspect
was he had shorter hair. Lopez further testified “I never really paid much
attention to [Defendant’s] face because the whole time he was standing
in front of us he just had his hand in his pocket.”

On 25 October Detective Kevin King of the Burlington Police
Department prepared a photographic lineup for Lopez. He selected
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Defendant’s photograph from the police department’s database, along
with seven other subjects having the same general description. The same
day another officer administered the line-up to Lopez, showing her each
of the eight photographs one at a time. Upon viewing Defendant’s photo-
graph, Lopez did not identify him. However, when shown the eight pho-
tographs a second time, Lopez paused on Defendant’s picture for a longer
period of time than the other pictures. She stated the picture looked like
him, but she was not sure. Because Lopez was not confident in her iden-
tification, the administering officer did not consider her remarks to be a
positive identification.

The photograph of Defendant which was used in the line-up was
taken approximately a year and a half prior to the date of the offense.
In the photo Defendant had a hairstyle described as plats which were
pulled back; however, a more recent photograph showed Defendant’s
hair in “dreadlocks that come down the side.”

Lopez had no further contact with anyone from the court system,
including the District Attorney’s office, for approximately three and a
half years. Then, a few weeks before trial Iris Smith, a legal assistant
with the Alamance County District Attorney’s office, contacted her to
arrange a meeting in order to “talk about coming in to testify.” Smith told
Lopez a hearing related to this case would take place on 29 February
2016. Lopez and Alvarez met Smith on that day and Smith showed
them photographs of Defendant and Marquis Spence who had already
been convicted for his role in the shooting. Smith also showed them
a surveillance video, taken from a security camera outside a house on
the street where the incident occurred; as well as part of Defendant’s
recorded interview with police officers.! While they were watching
Defendant’s interview, Alvarez stood near a window and happened to
see Defendant exiting a police car. Alvarez directed Lopez’s attention
outside, and Lopez also watched Defendant exit the police car. He was
wearing an orange jumpsuit, in handcuffs, and escorted by an officer.

Lopez stated her testimony regarding Jones’s shooting is based on
her memory of the events of 23 October 2012, and not on the photographs
Smith showed her. Lopez made an in-court identification of Defendant
as the man who “shot the gun.” This identification was the first time she
positively identified Defendant as the shooter.

1. During voir dire, none of the witnesses testified as to the contents of the surveil-
lance video.
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Next, the State called Cindy Alvarez. Alvarez testified she is also an
eyewitness to the shooting. She and Lopez were on the front porch of
Jones’s house when two men arrived in a blue car. Alvarez recalled the
men began to ask Jones questions and “one of the guys pulled out a gun
and then just started shooting him.” Alvarez was approximately four feet
away from the shooter.

When the police arrived, Alvarez gave officers a description of the
two men involved in the shooting. She stated one of the men wore a blue
ball cap and the other was quiet, had dark dreadlocks to his shoulders,
and had dark freckles. She did not know the heights of the men because
she took off running as soon as the shooting began. However, the same
day she told an officer the shooter was taller than the driver. When the
Defense counsel questioned her regarding the relative heights of the two
men she stated “I don’t know how tall [either] of them are. I was on the
top of the front porch so . . . I was shaken up that day so I couldn’t really
tell . . . who was taller.” Alvarez conceded Defendant does not have dark
freckles and she stated “I wasn’t really paying attention like seeing if he
had freckles or not. I was just . . . I know it was him. I just remember I
messed up on the freckles.”

The day after the shooting officers showed Alvarez two different
photo arrays. In the first line-up she identified Spence, not Defendant,
as the shooter. She stated she was 80% sure photo number six, which
was Spence, was the shooter, but she would be 100% sure if he had
long dreadlocks. On cross-examination defense counsel asked Alvarez
whether her identification of Spence as the shooter was “an accurate
portrayal of what happened,” to which Alvarez responded “I mean, yes.
But at that time when I did this, . . . I was shocked. . . . Like, it had just
happened so I couldn’t really . . . say which one it was because my head
was just everywhere. I was just [emotional] . . . .” For the second array,
which included a photograph of Defendant, Alvarez stated number
seven—which was not Defendant’s photograph—Ilooked like the
suspect. She stated she was not sure, because at the time of the incident
she was focused on the shooter, again implying she believed Spence to
be the man who shot Jones.

The State showed Alvarez a photograph of Defendant which Alvarez
testified she saw on the Internet a week or two after the shooting.
She testified the picture looked more like Defendant as she recalled
from the day of the shooting, than the photos used in the array, because
his hair was different. She stated when she first saw the photograph on
the Internet she was certain it was the man who shot Jones. Alvarez
made an in-court identification of Defendant.
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Alvarez further confirmed Lopez’s testimony regarding the 29 February
meeting with Smith. Lopez had previously asked Smith to keep her
“informed of what’s going to be happening in the courts” so Smith told
her about the hearing taking place on 29 February, and Alvarez decided
to go. As soon as Smith showed Lopez and Alvarez the updated photo-
graphs of Defendant, Alvarez instantly knew it was the shooter.

Alvarez asked Smith to view the video of Defendant’s interview with
officers. She stated:

[W]e didn’t even watch it . . . five minutes because when
that happened I was standing up. And I looked out the win-
dow and that’s when I saw him. And then I was, like, that’s
him, that’s the guy that shot Kevette. And then after that,
I told [Smith] I was, . . . leaving, and then [Claudia and I]
both decided just to leave . . . . We didn’t stay to hear, . . .
the court or anything.

She confirmed Lopez’s testimony regarding watching Defendant exit
the police car in handcuffs and a jumpsuit. Alvarez stated no one told
them the hearing taking place was for the shooter, Smith did not indicate
who was in the photograph, nor did she suggest the man getting out of
the car was the shooter. Smith did not pose any questions regarding an
identification of the man exiting the car, or the man in the photographs.

The State then called Iris Smith. Smith testified she asked Lopez and
Alvarez to come to the courthouse on 29 February to give them a copy of
their interviews to review for trial, and to show them updated pictures
of Defendant and Spence. Smith stated:

I gave [Lopez and Alvarez] copies of their interviews and
told them that [the District Attorney] wanted them to
review their interviews that they had given with the police.
And I pulled . . . some updated pictures, which the girls
had already seen . . . on Facebook. . ..

When Smith showed Alvarez the first picture, Alvarez pointed
directly to Defendant’s picture and exclaimed “that’s him, that’s the
shooter, that’s the one that shot Kevette.” Smith stated she only played
the video of Defendant’s interview with officers for approximately two
or three minutes. Smith “couldn’t get [the video] to work at first and then
when [she] did get it to work . . . he wasn’t really saying anything.” She
confirmed both witnesses’ testimony regarding seeing Defendant get
out of the police car. Smith stated when Alvarez or Lopez spoke about
the pictures, or viewed Defendant in person, they were not prompted
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in anyway and Smith did not ask them questions about whether they
recognized Defendant.?

Defendant offered no evidence and the court heard the parties on
the motion to suppress. Defendant argued the District Attorney’s office
conducted impermissibly suggestive identification procedures which
created a substantial likelihood of irreparable misidentification by
showing Lopez and Alvarez Defendant’s interview, photos of Defendant
and Spence together after Spence had already been convicted, and
Defendant in-person, exiting the police car. After hearing both parties
on the motion, the trial court found the following facts.

On [23 October] 2012, Anthony Kevette Jones was shot and
killed at his residence. Claudia Lopez and Cindy Alvarez
were at the scene of the shooting on Mr. Jones’[s] front
porch, along with Mr. Jones.

A blue car arrived at the scene. There were two black
males in the car. The two males came into the area where
Mr. Jones was located. The driver of the blue car spoke
to Mr. Jones and essentially did most or all of the talking
on behalf of the two males. The other male person, the
passenger in the blue car, pulled a gun and shot Mr. Jones.
That led to his death.

That Claudia Lopez was ten feet away from Mr. Jones when
he was shot. That Cindy Alvarez was four feet from the
shooter when Mr. Jones was shot. [Lopez] and [Alvarez]
each gave some description of the two males giving some
information about clothing. [Lopez] also described that
the shooter had on a white T-shirt with shoulder length
hair and the speaker had [a] body piercing.

On [25 October] 2012, the Burlington Police Department
conducted an identification procedure with [Lopez]
and with [Alvarez]. Those procedures involved photo-
graphic arrays, sometimes referred to by the officer as
photo line-ups.

2. The State also called Jerry Garner, a private investigator who served a subpoena
on Alvarez on 9 March. Upon serving the subpoena he learned someone had shown
Alvarez several other photographs, in addition to the photo arrays. Alvarez also told him
the District Attorney had requested she and Lopez attend the 29 February meeting at the
courthouse to confirm her identification of Defendant. Additionally, Alvarez told him “she
went to the door of the courtroom and looked through the glass and looked into the court-
room while [Defendant] was inside the courtroom.”
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In one array the Burlington Police Department used a
photo of Marquis Spence, who'’s a charged co-defendant in
... connection with this matter. So [they] used a photo of
Marquis Spence and seven fillers. Filler being seven folks
who are not involved or have been excluded from involve-
ment in the incident under investigation.

In the other array the Burlington Police Department used
a photo of [Defendant] and seven fillers. The Burlington
Police Department did not use a current photo of . . .
[D]efendant as reflected the current photo being intro-
duced into evidence as State’s Exhibit No. 3. In part,
because the background in the photo was different from
others and that there was some concern about that caus-
ing . . . [D]efendant’s photo to stand out in the array.

Further, Marquis Spence’s current photo showed him
with an eyebrow body piercing and Burlington Police
Department made the decision to attempt to locate a
photo without such piercing being in the photo so as not
to cause Marquis Spence’s photo to stand out.

In . . . [D]efendant’s current photo he had an unusual
expression on his face as interpreted by the officer that
the Burlington Police Department thought might make it
stand out.

The Burlington Police Department instead used an older

photo of . . . [D]efendant obtained from the Division of
Adult Correction website. In the photo that the Burlington
police used . . . [D]efendant’s hairstyle, which the officer

characterized as being plats, was different from the hair-
style in the current photo, which the officer character-
ized as dreadlocks. So the older photo had plats. Current
photo dreadlocks.

[Lopez] identified [number four] Marquis Spence in the
array involving that co-defendant.

At [the] hearing she referred to that identified person as
the male who did the talking. She reported her level of
confidence on that identification as an eight on a scale
of one to ten.

On the second array, [Lopez] indicated that [number six],
which was . . . [D]efendant, looked like him but she was
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not sure and she initialed that she had not -- did not have a
positive [identification].

[Alvarez] [identified] [number six], . . . which was Marquis
Spence. She indicated she had an 80% level of confidence
and 100% if he had long dreads, and added that . . . looked
like the one that shot Kevette. So she identified Marquis
Spence in that connection.

[Alvarez] in the second array identified [number seven].
This is the array that in which . . . [D]efendant’s photo
was located. [She] [i]dentified [number seven] who is an
individual named Danny Lee Johnson whose photo was
included as a filler. But she indicated that she was not
sure. She noted she focused on the shooter because he
had his hands in his pocket the whole time.

[Lopez] and [Alvarez] each saw photos of . . . [D]efendant
and Marquis Spence in the online newspaper. These pho-
tos were not among those that were shown to each of
them by the Burlington Police Department in the arrays.
No law enforcement officer showed either [Lopez] or
[Alvarez] anymore photos other than the ones shown dur-
ing the course of the arrays.

. . . [W]hen [Alvarez] saw the online newspaper photos
of ... [D]efendant and Marquis Spence, she thought to her-
self that these photos showed how they looked on the day
of the shooting.

Further, she thought that the photo of [D]efendant was of
the person who shot Kevette.

[Lopez] and [Alvarez] each went several years without
contact from the District Attorney’s office or contact-
ing the District Attorney’s office or without any further
interaction with law enforcement in connection with all
these events.

Each had contact with Iris Smith, victim witness legal
assistant with the Alamance County District Attorney’s
office in February of 2016 as trial date approached.

... [Lopez] and [Alvarez] each knew that there was going
to be a hearing in this case on [29 February] 2016, at the
Alamance County Historic Courthouse. Neither knew . . .
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whether . . . [D]efendant would be present at the hearing.
Iris Smith arranged to meet with each on [29 February]
in the furtherance of her trial preparation duties. Because
Smith was at the Historic Courthouse attending to grand
jury matters, she advised [Lopez] and [Alvarez] . . . to meet
her at the District Attorney’s office in that building.

Smith gave . . . [Lopez] and [Alvarez], a copy of her respec-
tive statement to officers and showed them photos she
had obtained of . . . [D]efendant and Marquis Spence off
of the Internet.

Up to the point when Smith downloaded the Internet pho-
tos, the only photos in the [District Attorney]’s file were
the ones used in the photo arrays done by the Burlington
Police Department some years earlier.

The . . . photos shown by Smith on [29 February] were the
same photos that each [Lopez] and [Alvarez] had already
seen in the online newspaper some time earlier.

Smith also began showing each a video of . . . [D]efendant’s
statement to law enforcement officers. [Lopez] was seated
at the time. [Alvarez] was standing near the window of the
room in which they were meeting.

[Alvarez] then stated, there he is, the one who shot Kevette.
[Lopez] and Smith got up and went over to the window. At
that time . . . [D]efendant was exiting alone from a patrol
unit parked adjacent to the Historic Courthouse, accom-
panied by a law enforcement officer, dressed in an orange
jumpsuit and in handcuffs.

[Lopez] testified in court that she believed that [D]efen-
dant was the person who shot Kevette and based on the
events at the scene of the shooting and not the viewing of
the photos at the District Attorney’s office on [29 February]
or the viewing of . . . [D]efendant exiting the law enforce-
ment unit on that day or the statement that [Alvarez] made
about . . . [D]efendant as he exited the unit.

[Alvarez] testified in court that her identification of . . .
[D]efendant was based on the events surrounding the
shooting and not on the [29 February] 2016, events in
the [District Attorney’s] office.
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Neither [Lopez] nor [Alvarez] knew . . . [D]efendant nor
Marquis Spence prior to the date of the shooting. Assistant
District Attorney Alex Dawson, the [prosecutor] in this
case, was not present during the meeting on [29 February]
2016, at the Historic Courthouse.

Counsel are in near agreement, . . . that the amount of time
that [Alvarez] and [Lopez] were in a position to observe
the two males and the shooting was from 75 to 90 seconds.
So I took that matter as not being in dispute . . . .

Turning to whether the witnesses’ in-court identifications of
Defendant were reliable and of independent origin, the trial court found
the following.

One of the first factors [in determining whether an identifi-
cation is of independent origin] is the opportunity to view
the crime. The [c]ourt finds that the time that [Lopez] and
[Alvarez] had to view the two males and the shooting was
a short period of time from 75 to 90 seconds.

The [c]ourt does find that the event was a startling event,
one that would claim your attention or cause you to pay
no attention and flee from the situation.

That . . . Lopez was within ten feet of the shooter on the
porch where Mr. Jones was shot and when he was shot
and . . . Alvarez was four feet from Mr. Jones when he was
shot. That’s the opportunity to view. They were all on the
porch together.

[As to] [t]he degree of attention[,] [t]he [c]ourt finds that
the two indicated that they were paying attention to the
two males that came up and to Mr. Jones. The event was
a startling event, one that would cause the event to stand
out in their minds; that they gave a general description of
clothing, hair and body piercing and the car and indication
of who was driving the vehicle and who was the passenger
in the vehicle.

As to the accuracy of prior description . . . Lopez described
the shooter as having shoulder length hair. . . . [D]efendant
had shoulder length hair at or around the time of the shoot-
ing. At the arrays of the Burlington Police Department
[Lopez] identified Marquis Spence as the main talker. . . .
also being the driver of the vehicle. And [she] was not
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sure about . . . [D]efendant as the shooter and did not
make a positive [identification]. She did linger over . . .
[D]efendant’s photo during the course of the array.

[Alvarez] identified Marquis Spence as the shooter and did
not pick. .. [D]efendant as the other person [instead] pick-
ing a completely unassociated individual.

[As to] [t]he level of certainty demonstrated at the con-
frontation, . . . [Alvarez] and [Lopez] had seen these photos
before so they were not new photos. . . . Alvarez had rec-
ognized the photos as the two males as they looked at or
around the time of the shooting.

... [Lopez] and [Alvarez] each recognized . . . [D]efendant
as he exited the law enforcement unit. Both appeared con-
fident in their identifications during that event. . . .

[In regard to] [t]he length of time between [the] crime
and [the] confrontation[,] [t]here [were] approximately
three and a half years between the shooting and the
[29 February] event. . . .

The trial court considered these findings and concluded the “show-
ing of the photos, the video, and seeing . . . [D]efendant in person at
the . . . [c]ourthouse on [29 February 2016], was not impermissibly sug-
gestive.” The court also concluded “based on the testimony of the two
witnesses . . . in the courtroom, that those identifications are of indepen-
dent origin.”

The case then proceeded to trial and the State called Callen Burnette.
Burnette testified at the time of the incident she lived in Durham with
her friends Arianna McCray and Lakreisha Shoffner. She initially met
Defendant and Spence approximately one month before the shooting
and saw them again on three or four occasions prior to the shooting. On
two occasions they ordered pizza together, played video games, and
watched television. On one occasion they spent at least an hour to
an hour and a half together at McCray’s house. On another occasion
Defendant and Spence visited McCray’s house to drop off marijuana.
Burnette never saw Defendant and Spence separately and stated
“[e]very time I [saw] them they were together.”

On the date of the incident Burnette rode with Defendant and
Spence from Durham to Burlington because she had arranged a deal
for Defendant and Spence to purchase marijuana from her friend Jared
Alston. Spence and Defendant met Burnette and Shoffner at McCray’s
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house. Spence arrived driving a blue vehicle and Defendant was in the
passenger seat. They all left in the blue car and stopped at a gas station
to pick up McCray.

When McCray arrived Burnette and Shoffner got into McCray's
vehicle. Spence and Defendant then followed McCray’s car to Jones’s
house on Avon Avenue. When they arrived McCray introduced Alston to
Defendant and Spence, then Alston got into McCray’s car. Both vehicles
left Avon Avenue and the group went to Creekside Apartments. When
they arrived Alston exited McCray’s car and got into Spence’s car.
Momentarily, he returned to McCray’s car and stated he would be back
in five minutes. After approximately fifteen minutes passed, Defendant
looked into McCray’s car and asked where Alston was. Burnette then
got out of the car and walked around the apartment complex looking for
Alston. After forty-five minutes to an hour passed without finding him,
Defendant and Spence left stating they were going back to Raleigh to
make some money.

Burnette, McCray, and Shoffner drove to Alston’s house but did not
find him. They then returned to Jones’s house. When they arrived there
were several people in the yard and on the front porch. Shoffner got out
of the car and spoke with Tabias Sellers, then quickly ran back to the car
and they left.

A few days later Burnette spoke with a detective and completed a
photo line-up. She identified Spence as the driver with 100% confidence;
however she did not identify Defendant and she stated she was not sure
which man was the shooter. She described the appearance of the two
men, stating Spence had dreadlocks braided back, to right under his jaw
bone, and Defendant had short plats.

The State showed Burnette the photo arrays and mug shots of
Defendant and Spence. Burnette recognized the mug shots from seeing
them in the news. She testified the mug shot of Defendant showed his
hair in plats, hanging down, as she remembered it on the day of the
incident. However, Defendant’s photo used in the line-up portrayed a
different style—short braids which were straight back. She also stated
the photo used in the line-up appeared to be an older photo of Defendant.

The State then called Lakreisha Shoffner. Shoffner confirmed
Burnette’s testimony concerning the occasions when they spent time
with Defendant and Spence. At the time of the incident Shoffner was
“get[ting] to know [Defendant] a little bit more than a friend” and
was building a dating relationship with him. Shoffner also confirmed
Burnette’s testimony regarding the events which took place on the day
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of the shooting. When they arrived at Creekside Apartments, Shoffner
watched Alston get out of McCray’s vehicle and into Spence’s car and
“saw [Defendant] hand [Alston] money from out of the glove box.”
Alston then emerged from the car with the money and did not return.

Shoffner testified when they returned to Jones’s house “[she] saw
everyone still standing outside as if nothing ever occurred.” When she
got out of the car she asked where Alston was “[a]nd then [she] was
informed . . . to not come up to the house.” She saw Jones’s feet hang-
ing out of the side of a vehicle as others were trying to transport him to
the hospital. She also saw a man with blood on his shirt. She testified
“[s]o then I just put two and two together, you know, to leave.” A few
days later officers administered a photo line-up to Shoffner. She posi-
tively identified Spence with 100% confidence and positively identified
Defendant with a confidence level of 8.59 out of ten.

The State then called Arianna McCray. McCray testified she met
Defendant and Spence in the summer of 2012 “[a]nd they started liking
...me and . .. [Shoffner] and we had started to build a friendship. . . .”
She testified she thought the two men were brothers and she had never
seen the two separately. She confirmed the testimony of Shoffner and
Burnette concerning the events of 23 October.

Officers administered a photo line-up to McCray on 25 October 2012.
She identified Spence with a confidence level of 100% and identified
Defendant with confidence level of 80%. She stated she was only 80%
sure because the picture of Defendant in the line-up showed him with a
different hairstyle and he looked younger in the picture.

The State next called Claudia Lopez. Lopez testified on 23 October,
she and Alvarez were at Jones’s house, sitting on the porch when two
men arrived in a blue car, blocking the driveway. The men approached
the front porch and asked Jones where Alston was, claiming Alston “had
[run] off with some . . . money.” Jones replied he did not know, “[t]he last
time I saw him he left with you guys.” The driver then asked for Alston’s
phone number, and Jones said he did not have it. The driver responded
“that’s your man, what do you mean you don’t have his number.” Then
Micah White, who was also on the porch stated “we don’t have his
number. He’s always calling from different phones.” At that point the
shorter of the two men said “b***s*#*” and the shooting began.

While the conversation was going on Lopez noticed the shorter man
was holding his right pocket as if he had a gun in it and “[i]t looked like
he had his finger on the trigger.” “Right after he said [b***s***] he pulled
a gun out of his . . . pocket and started shooting.” She heard four or five
shots then the men ran towards their car.
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From the time the men got out of their car until the time they ran
back to their car after the shooting, only a minute or two had elapsed.
Lopez stated one of the men was “slightly taller and the other one was
just a little bit shorter wearing a white t-shirt.” The taller man drove
the vehicle and did the talking; he had his hair braided back and had
an eyebrow piercing. The shorter man was the passenger. The shooter
wore a white t-shirt and his hair “was loose with little braids . . . up
to his shoulders.” The State showed Lopez a photograph, which Lopez
identified as the shooter. She also recognized the picture of Spence, who
she identified as the talker and the taller of the two men. Lopez made
an in-court identification of Defendant as the shooter. Defense counsel
objected to this identification, but the court overruled the objection.

The State next called Cindy Alvarez. Alvarez confirmed Lopez’s tes-
timony regarding the events on 23 October. She testified one of the men
wore a white long-sleeved shirt and the other wore a blue hooded coat.
She also testified the passenger kept his hands in his pocket, where she
could see the tip of a gun. After noticing the gun, she told Lopez they
needed to leave. Lopez asked the driver to move, to which he replied
“he would move when he finished.” Then “[t]he passenger . . . turned
around and looked at the . . . driver . . . the driver turned around and
looked at the passenger . . . and, . . . nodded his head and that’s when . . .
the passenger started shooting.” Alvarez identified Defendant in court
as the shooter. The defense counsel objected, but the court overruled
Defendant’s objection.

Brad Mills, aformer detective with the Burlington Police Department,
also testified. Mills interviewed Alvarez following the incident, and
stated she was very emotional during the interview. Alvarez told him the
driver was the one who did the talking, was approximately five feet six
inches tall, and wore a blue ball cap. She described the shooter as the
quiet one, with dark shoulder length dreadlocks, a muscular build and
slightly taller than the driver. However, during her voir dire testimony
she stated she did not know the heights of the suspects because she
took off running as soon as the shooting began.

The State also called Micah White. White is an eyewitness to the
shooting. White stated the taller man did the talking and the shorter one
had a gun in his pocket. However, Officer Megan Coggins testified she
interviewed Micah White immediately after police were called to the
scene of the incident and White stated the shorter black male spoke
and the taller black male was the shooter. On 25 October 2012, officers
administered a photo line-up to White and he did not positively identify
either Defendant or Spence.
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The State then called Officer Steven Reed with the Burlington
Police Department.3 Officer Reed investigated the murder of Jones and
interviewed Defendant as a suspect. Defendant claimed he was not in
Burlington at the relevant time and he did not know where Burlington
was, nor did he know Alston or Jones. Defendant was arrested at
Spence’s house and the blue vehicle was parked outside. Defendant
claimed he had never been in that vehicle nor did he recall ever seeing it.

The State’s final witness was Tabias Sellars. Sellars testified the day
of the shooting he was at Jones’s house and was at the front door ready
to leave when he saw a blue car arrive and two men approach the house.
He testified the man who spoke was the driver; he was tall, light skinned,
and had dreadlocks. The driver said “[y]our boy [Alston] just beat me
out of $1,200” and he asked where Alston was. Sellars described the
shooter as the one who did not speak. On cross examination Defense
counsel elicited testimony concerning a plea agreement Sellers offered
to make in exchange for testifying in this case.4

At the close of all the evidence Defendant moved to dismiss the
charge of assault with a deadly weapon with intent to kill inflicting
serious injury and the charge of first-degree murder. The court denied
both motions.

II. Standard of Review

Our review of a trial court’s denial of a motion to suppress is “strictly
limited to determining whether the trial judge’s underlying findings of
fact are supported by competent evidence, in which event they are con-
clusively binding on appeal, and whether those factual findings in turn
support the judge’s ultimate conclusions of law.” State v. Cooke, 306 N.C.
132, 134, 291 S.E.2d 618, 619 (1982). “The trial court’s conclusions of law,
. .. are fully reviewable on appeal.” State v. Hughes, 353 N.C. 200, 208,
539 S.E.2d 625, 631 (2000).

Although Defendant did not preserve his EIRA claim for appellate
review, he requests that we review this issue for plain error. Because

3. The State called Dana Quirindongo as an expert in firearms identification, includ-
ing the identification and examination of bullets, firearms and casings. Quirindongo works
in the North Carolina State Crime Laboratory in the firearms unit. She testified in her opin-
ion State’s Exhibits 34, 35, and 36 were all bullets shot from a caliber between .38 or .357
and in her opinion all three of the projectiles were fired from the same firearm.

4. The State recalled Detective King who testified the Durham police department
executed a search warrant of Spence’s house. A blue Hyundai elantra was located outside
the home and the officers found a container of six .38 caliber unfired bullets.
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we find error in Defendant’s due process claim we need not address
Defendant’s EIRA argument.

III. Analysis

On appeal, Defendant argues the legal assistant’s 29 February meet-
ing with Lopez and Alvarez constituted an identification procedure
which violated due process of law and the EIRA. Defendant contends the
trial court erred in denying his motion to suppress the eyewitness iden-
tification. Specifically, he challenges the trial court’s finding that Lopez
made a confident identification of Defendant on 29 February. Defendant
also challenges the trial court’s conclusion the identification procedures
were not impermissibly suggestive, and the identifications had an inde-
pendent origin. We find Defendant’s argument to be persuasive.

When “lineup and confrontation procedures [are] so impermissibly
suggestive as to give rise to a very substantial likelihood of irreparable
misidentification [they] violate due process and are constitutionally
unacceptable.” State v. Smith, 278 N.C. 476, 481, 180 S.E.2d 7, 11 (1971)
(citation and quotation marks omitted). To determine whether identi-
fication procedures violate due process, North Carolina courts apply
a two-part inquiry. State v. Fowler, 353 N.C. 599, 617, 548 S.E.2d 684,
698 (2001).

First we must determine whether an impermissibly sug-
gestive procedure was used in obtaining the out-of-court
identification. If this question is answered in the negative,
we need proceed no further. If it is answered affirmatively,
the second inquiry is whether, under all the circumstances,
the suggestive procedures employed gave rise to a sub-
stantial likelihood of irreparable misidentification.

State v. Hannah, 312 N.C. 286, 290, 322 S.E.2d 148, 151 (1984) (citations
omitted). “The test under the first inquiry is ‘whether the totality of the
circumstances reveals a pretrial procedure so unnecessarily suggestive
and conducive to irreparable mistaken identity as to offend fundamental
standards of decency and justice.” ” Fowler, 353 N.C. at 617, 548 S.E.2d at
698 (quoting Hannah, 312 N.C. at 290, 322 S.E.2d at 151).

The second inquiry requires a determination of whether the iden-
tification procedures created a substantial likelihood of irreparable
misidentification. “Whether there is a substantial likelihood of mis-
identification depends upon the totality of the circumstances.” State
v. Pigott, 320 N.C. 96, 99, 357 S.E.2d 631, 633 (1987). “Even when a
pre-trial procedure is found to be unreliable, in-court identification of
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independent origin is admissible.” State v. Garner, 136 N.C. App. 1,
11-12, 523 S.E.2d 689, 697 (1999). Our courts consider the following fac-
tors when determining whether an identification is of independent ori-
gin and sufficiently reliable:

1) [t]he opportunity of the witness to view the criminal at
the time of the crime;

2) the witness’ degree of attention;
3) the accuracy of the witness’ prior description;

4) the level of certainty demonstrated at the confronta-
tion; and
5) the time between the crime and the confrontation.

Pigott, 320 N.C. at 99-100, 357 S.E.2d 631, 634. These factors must then
be weighed against “the corrupting effect of the suggestive procedure
itself.” Id. at 100, 357 S.E.2d at 634.

Defendant first contends the trial court erred in concluding the
pretrial identification procedures were not impermissibly suggestive.
Defendant argues:

Sandwiching a viewing of the perpetrators committing
the homicide in between viewings of [Defendant’s] photo-
graph and his police interrogation was extremely sugges-
tive and improper, affecting not only their identification of
[Defendant], but their memories of the style and color
of clothing worn by the perpetrators, and any other details
visible in the video.

After careful de movo review of the trial court’s conclusion of law,
we agree.

The evidence admitted at trial demonstrates after the shooting
neither Lopez nor Alvarez were able to give detailed descriptions of
Defendant or positively identify Defendant. Then, nearly three and a half
years later and approximately two weeks prior to trial, the witnesses
met with Smith, viewed a video of Defendant’s interview, surveillance
footage of the incident, and more recent photographs of Defendant. It is
likely the witnesses would assume Smith showed them the photographs
and videos because the individuals portrayed therein were suspected of
being guilty.

Although neither the video interview nor the surveillance footage
were admitted during the suppression hearing, we reviewed this
evidence in order to determine the suggestive nature of the identification
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procedures. The surveillance video does not present a view of Jones’s
front porch, therefore there is no footage of the actual murder. However,
Jones’s driveway is clearly visible, and two men can be seen fleeing
the yard and entering a dark vehicle. One of the men is wearing a
noticeably white shirt. Defendant’s interview with officers clearly shows
him wearing a white shirt and ball cap. Even watching only a minute
of the footage would allow the witnesses ample opportunity to view
Defendant’s features, searing his image into their memory before trial.

We must also consider whether the pretrial identification procedure
“was so suggestive that there is a substantial likelihood of irreparable
misidentification” or whether the in-court identification was of indepen-
dent origin. Pigott, 320 N.C. at 99, 357 S.E.2d at 633; Garner, 136 N.C.
App. at 11-12, 523 S.E.2d at 697. In reviewing the trial court’s factual find-
ings regarding this issue, we determine several of those findings were
not supported by competent evidence.

First, the trial court found both witnesses paid attention to Defendant
at the scene; this finding is not supported by the evidence. Although the
trial court correctly found the witnesses had 75 to 90 seconds to view
the suspects, it was a startling event which may have caused them to
pay close attention, and the witnesses were in close proximity to the
shooter, the trial court ignored the witnesses’ own testimony indicating
they in fact had not paid attention to Defendant. Lopez testified “I never
really paid much attention to [Defendant’s] face because the whole
time he was standing in front of us he just had his hand in his pocket.”
And although Alvarez testified she “pa[id] attention to [Defendant] the
minute he got out of the car[,]” the day after the incident she identified
Spence as the shooter and was unable to identify Defendant in the line-
up. We find the evidence clearly shows a lack of attention to Defendant.

The trial court also considered the accuracy of the witnesses’
description at the time of the incident. Here, neither witness gave a
detailed description of Defendant. When Lopez spoke with detectives
the night of the shooting she described Defendant as shorter than the
other man, wearing a white t-shirt, and the passenger of the vehicle.
She stated she could not remember any of his features, admitting she
did not pay attention to Defendant’s face. Alvarez initially described
Defendant as quiet, and having dark dreadlocks to his shoulders and dark
freckles. Yet, she admitted at trial Defendant does not have dark freck-
les. Furthermore, neither eyewitness positively identified Defendant in a
photo line-up administered only two days after the shooting.

The trial court found both Lopez and Alvarez recognized Defendant
on 29 February when he exited the police car. However, the State
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concedes this finding is inaccurate as only Alvarez identified Defendant
at that time. There is no evidence in the record to demonstrate Lopez
made any such identification of Defendant during the meeting on
29 February. In fact, Lopez testified during the voir dire hearing her
in-court identification was the first clear identification she had made
of Defendant.

Finally, the trial court considered the length of time between the
crime and the confrontation and noted nearly three and a half years
passed between the date of the incident and the identification procedures
of 29 February.

Considering these facts we determine they do not support the trial
court’s conclusion the witnesses’ in-court identifications of Defendant
were of independent origin. The short amount of time the witnesses had
to view Defendant, their inability to positively identify Defendant two
days after the incident, and their inconsistent descriptions demonstrate
it is improbable that three and a half years later they could positively
identify Defendant with accuracy absent the intervention by the District
Attorney’s office. Thus, we conclude the identification procedures of
29 February were impermissibly suggestive and were not of indepen-
dent origin. Therefore, they violated Defendant’s due process rights.

We do not find evidence in the record which supports Defendant’s
argument Smith subjected Lopez and Alvarez to an impermissible show-
up procedure. A “show-up” is a procedure “whereby a suspect is shown
singularly to a witness . . . for the purposes of identification.” State
v. Harrison, 169 N.C. App. 257, 262, 610 S.E.2d 407, 412 (2005). Both the
United States Supreme Court and the North Carolina Supreme Court
“have criticized the ‘practice of showing suspects singly to persons for
the purpose of identification, and not as part of a lineup.” State v. Oliver,
302 N.C. 28, 44-45, 274 S.E.2d 183, 194 (1981) (quoting Stovall v. Denno,
388 U.S. 293, 302, 18 L. Ed. 2d 1199, 1206 (1967)). Show-ups “may be
inherently suggestive because the witness would likely assume that the
police had brought [him] to view persons whom they suspected might
be the guilty parties.” State v. Oliver, 302 N.C. at 45, 274 S.E.2d at 194
(internal citations omitted) (alterations in original). Nevertheless, “pre-
trial show-up identifications are not per se violative of a defendant’s due
process rights.” State v. Watkins, 218 N.C. App. 94, 105, 720 S.E.2d 844,
851 (2012) (internal citations omitted). The EIRA restricts the manner
in which state, county and local law enforcement officers may conduct
show-ups. N.C. Gen. Stat. § 15A-284.52(c1) (2015). The statute provides:

(1) A show-up may only be conducted when a suspect
matching the description of the perpetrator is located in
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close proximity in time and place to the crime, or there is
reasonable belief that the perpetrator has changed his or
her appearance in close time to the crime, and only if there
are circumstances that require the immediate display of a
suspect to an eyewitness.

(2) A show-up shall only be performed using a live suspect
and shall not be conducted with a photograph.

(3) Investigators shall photograph a suspect at the time and
place of the show-up to preserve a record of the appear-
ance of the suspect at the time of the show-up procedure.

There is no evidence in the record to support Defendant’s argu-
ment the witnesses looking outside the courthouse window at the
exact moment Defendant exited a police car was a coordinated act by
the District Attorney’s office to have the witnesses view Defendant in-
person. Although the circumstances seem suspicious, we cannot deter-
mine the District Attorney’s office conducted an impermissible show-up.
Nonetheless, the witnesses viewing the photographs, surveillance foot-
age, and Defendant’s interview did constitute impermissible identifica-
tion procedures.

Defendant also contends the identification procedures violated sev-
eral requirements of the EIRA. The State alleges the EIRA is inapplicable
in this case as the identification procedures were conducted by a legal
assistant, not a law enforcement officer, and the plain language of the
EIRA applies only to law enforcement officers. We find the State’s argu-
ment is without merit. We address this argument only to state the EIRA
was enacted “to protect [d]ue [p]rocess rights during identification pro-
cedures.” State v. Gamble, ___ N.C. App. __, __, 777 S.E.2d 158, 163
(2015). Therefore, as a general matter, to protect the due process rights
of defendants, all eyewitness identification procedures should comply
with the requirements of the EIRA.

Because we find the procedures violated the due process rights of
Defendant, we must next decide whether the error was prejudicial.

(a) A defendant is prejudiced by errors relating to
rights arising other than under the Constitution of the
United States when there is a reasonable possibility that,
had the error in question not been committed, a different
result would have been reached at the trial out of which
the appeal arises. . . .
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(b) A violation of the defendant’s rights under the
Constitution of the United States is prejudicial unless
the appellate court finds that it was harmless beyond a
reasonable doubt. . . .

N.C. Gen. Stat. § 15A-1443. A constitutional right is involved, thus,
Defendant is prejudiced unless admission of the testimony was harm-
less beyond a reasonable doubt.

We cannot determine the admission of the identification testimony
was harmless beyond a reasonable doubt. The only eyewitnesses to the
murder who testified at trial were Lopez, Alvarez, Sellars, and White.
None of these eyewitnesses positively identified Defendant as the
shooter immediately after the incident. White never made a positive
identification. Sellars identified Defendant’s mug-shot, but did not make
an in-court identification and Defendant contends Sellars’ testimony
was not credible. Lopez and Alvarez made in-court identifications of
Defendant only after they were subject to the pretrial identification pro-
cedures conducted by the District Attorney’s office. The only witnesses
who positively identified Defendant in a photo line-up Shoffner and
McCray were not present at the scene at the time Jones was murdered.
Much of the remaining testimony as to who the shooter was is contra-
dictory. Thus, we cannot say the court’s error was harmless beyond a
reasonable doubt.

The dissenting opinion asserts any error committed by the trial
court was harmless. However, as noted above, because Defendant’s due
process rights are implicated, any error is deemed prejudicial unless the
Court finds such error was harmless beyond a reasonable doubt. The
dissenting opinion may be correct under the ordinary prejudicial error
standard. However, under the heightened standard, which we must
apply, we cannot say the error was harmless beyond a reasonable doubt.

IV. Conclusion

In sum, after careful review we hold the error is prejudicial and
award Defendant a new trial.

PREJUDICIAL ERROR AND NEW TRIAL.
Judge ARROWOOD concurs.

Judge DILLON dissents in a separate opinion.
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DILLON, Judge, dissenting.

Defendant was convicted of murder. On appeal, he argues that the
trial court erred in allowing two eyewitnesses — Ms. Alvarez and Ms.
Lopez — to offer testimony in court identifying Defendant as the shooter.
Defendant contends that their testimonies were tainted by an unnec-
essarily suggestive pre-trial identification procedure by the prosecutor.
Specifically, shortly before trial, the prosecutor met with Ms. Alvarez and
Ms. Lopez and showed them a picture and video of Defendant, purport-
edly to aid their trial testimony. For the reasons stated below, I believe
that Judge Roberson properly admitted the testimony of Ms. Alvarez,
and that if it was error to admit Ms. Lopez’s in-court identification, such
error was harmless beyond a reasonable doubt. Therefore, my vote is
“no reversible error.”

Regarding Ms. Alvarez’s testimony, assuming that her meeting
with the prosecutor was impermissibly suggestive, Judge Roberson’s
findings show that Ms. Alvarez’s in-court identification was of an origin
independent from her meeting with the prosecutor. For example,
evidence showed that Ms. Alvarez stood close to Defendant during the
shooting and focused her attention on him, and she testified that she
was sure that the shooter was Defendant — long before her meeting with
the prosecutor — after seeing a picture of Defendant on the news shortly
after the shooting. See State v. Fisher, 321 N.C. 19, 24, 361 S.E.2d 551,
554 (1987) (noting that a witness identification based on a newspaper
photo does “not result from state action [and therefore does] not violate
defendant’s due process rights”).

Regarding Ms. Lopez’s testimony, I believe that any error commit-
ted in admitting her in-court identification was harmless beyond a rea-
sonable doubt because the other overwhelming evidence showed that
Defendant and his friend, Marquis Spence, were the two people who
arrived in the blue car at the victim’s house and participated in the
shooting of the victim. Specifically, the overwhelming evidence shows
as follows:

Several witnesses confirmed that two hours before the shooting, it
was Defendant and Mr. Spence who arrived at the victim’s house in Mr.
Spence’s distinctive blue car to pick up Skip (a friend of the victim’s) to
go to a nearby location to conduct a drug transaction; shortly thereafter,
Defendant and Mr. Spence were seen leaving the nearby location alone
in the blue car after Skip left the location with their $1,200, but had failed
to return with the drugs; and Defendant and Mr. Spence left the nearby
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location shortly before two men arrived at the victim’s house in a blue car
looking for Skip, complaining that Skip had just run off with their $1,200.

Ms. Alvarez, who witnessed the shooting but did not know
Defendant, positively identified Defendant as the shooter in court.

The victim himself, as evidenced by the testimony of Ms. Lopez,
identified Defendant as a participant in his murder. The victim had seen
Defendant and Mr. Spence pick up Skip from his house a few hours
before two men came to his house and killed him. Ms. Lopez testified
that the victim exclaimed that the two men who arrived up two hours
later were the same two men who had come earlier to pick up Skip.
Specifically, Ms. Lopez stated that when the two men arrived in the blue
car looking for Skip and their $1,200, the victim told the two men that the
last time he saw Skip, “he had left with you guys.” (Emphasis added.)

Another witness to the shooting who had seen Skip leave earlier
with Mr. Spence and Defendant testified that when the two men pulled
up two hours later looking for Skip, he “told them . . . [w]herever you
took him to, that’s where you need to back trace him.”

Other witnesses testified that Defendant and Mr. Spence were
neighbors in Durham, spent a lot of time together, and were together at
Mr. Spence’s house with the blue car out front when they were arrested.

Defendant did not testify at trial.

Based on the evidence, the jury determined that the same two men
who arrived at the victim’s house in a blue car to pick up Skip to pay him
$1,200 for drugs were the same two men who returned to the victim’s
house a few hours later in a blue car looking for Skip and complaining
to the victim that Skip had taken their $1,200. I conclude that even if Ms.
Lopez had not been allowed to identify Defendant in court, it is beyond
a reasonable doubt that the jury still would have convicted Defendant
based on all the other evidence. Her in-court identification merely cor-
roborated the other evidence offered by the State. And if Ms. Lopez had
not met with the prosecutor before the trial, there is no indication that
Ms. Lopez would have testified that Defendant was not the shooter.
Indeed, when she was shown a photo line-up by the police shortly after
the shooting, she selected Defendant’s photograph as identifying one
of the two individuals involved in the victim’s death, though she indi-
cated that she was not sure.
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STATE OF NORTH CAROLINA
V.

GLENN WARREN MAYO, JR., DEFENDANT

No. COA17-340
Filed 7 November 2017

Motor Vehicles—habitual impaired driving—three prior con-
victions—different court dates not required

The trial court had jurisdiction over a habitual impaired driving
charge where the State was not required under N.C.G.S. § 20-138.5
to allege three prior convictions of impaired driving from different
court dates.

Probation and Parole—probation revocation—habitual
impaired driving—valid conviction

The trial court did not abuse its discretion in a habitual impaired
driving case by revoking defendant’s probation where the habitual
impaired driving charge was a valid conviction.

Appeal by Defendant from judgments entered 26 October 2016 by

Judge Tanya T. Wallace in Johnston County Superior Court. Heard in the
Court of Appeals 3 October 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Colin A. Justice, for the State.

Robinson, Bradshaw & Hinson, PA., by Erik R. Zimmerman, for
Defendant-Appellant.

MURPHY, Judge.

The Habitual Impaired Driving Act requires the State to allege three

prior convictions of impaired driving. Unlike other statutes, the Act does

not

require the three prior convictions to be from different court dates.

We hold, in accordance with our case law and the differences between
this Act and other habitual statutes, the State is not required to allege
three prior convictions of impaired driving from different court dates.

Glenn Warren Mayo, Jr. (“Defendant”) appeals from judgments

convicting him of habitual impaired driving and revoking his probation.
On appeal, Defendant argues: (1) the indictment for habitual impaired
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driving is facially invalid because two of the underlying impairment
convictions are from the same court date; and (2) the trial court relied
on an invalid conviction in revoking Defendant’s probation. After careful
review, we reject Defendant’s arguments and conclude he received a fair
trial, free from error.

1. Background

On 1 November 2015, Sergeant T.L. Avery of the Selma Police
Department arrested Defendant for impaired driving and driving while
license revoked. On 2 November 2015, Defendant’s probation officer filed
a probation violation report. In the report, the officer alleged Defendant
violated probation by driving while not being properly licensed and
being under the influence of alcohol on 1 November 2015.

On 7 December 2015, Defendant was indicted for habitual impaired
driving. In support of the habitual impaired driving charge, the State
alleged Defendant had been convicted of the following charges: First,
15CRS000837, driving while impaired on 26 November 2012. Defendant
was convicted of this charge on 30 September 2015 in Johnston County
Superior Court. Second, 12CR213930, driving while impaired on 22 June
2012. Defendant was convicted of this charge on 20 December 2012 in
Wake County District Court. Third, 12CR213589, driving while impaired
on 18 June 2012. Defendant was convicted of this charge on 20 December
2012 in Wake County District Court. Defendant also stipulated to his
three prior convictions for driving while impaired. On 1 February 2016,
Defendant was indicted for being a habitual felon. On 26 February
2016, Defendant’s probation officer filed another probation violation
report. In the report, the officer alleged Defendant violated probation
because he “has not been hooked up” to an alcohol consumption moni-
toring system. (all caps in original).

On 24 and 25 October 2016, Defendant’s case came to trial. On
25 October 2016, the jury found Defendant guilty of driving while
impaired. The trial court adjudicated Defendant as a habitual impaired
driver, in accordance with N.C.G.S. § 20-138.5 (2015). Defendant pled
guilty to being a habitual felon. The trial court also revoked Defendant’s
probation in 15CRS837, a prior driving while impaired conviction, based
on two violation reports and Defendant being “found guilty of habitual
impaired driving on 10/25/2016-15CRS56170.” (all caps in original). On
27 October 2016, Defendant’s probation officer completed another pro-
bation violation report, alleging Defendant violated probation by com-
mitting a criminal offense. Defendant filed timely notice of appeal.
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II. Standard of Review

“This Court reviews challenges to the sufficiency of an indictment
using a de novo standard of review. Under a de novo review, the court con-
siders the matter anew and freely substitutes its own judgment for that
of the lower tribunal.” State v. Pendergraft, 238 N.C. App. 516, 521, 767
S.E.2d 674, 679 (2014) (internal citations and quotation marks omitted).

We review a trial court’s revocation of probation for abuse of discre-
tion. State v. Tennant, 141 N.C. App. 524, 526, 540 S.E.2d 807, 808 (2000)
(quoting State v. Guffey, 2563 N.C. 43, 45, 116 S.E.2d 148, 150 (1960))
(* “The findings of the judge, if supported by competent evidence, and
his judgment based thereon are not reviewable on appeal, unless there
is a manifest abuse of discretion.’ ”). “Abuse of discretion results where
the court’s ruling is manifestly unsupported by reason or is so arbitrary
that it could not have been the result of a reasoned decision.” State
v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988) (citation omitted).

III. Analysis

Defendant presents two arguments: (1) the habitual impaired driv-
ing indictment is invalid because two of the underlying convictions were
obtained on the same court date; and (2) the trial court erred in revoking
his probation because it relied on Defendant’s habitual impaired driving
conviction. We address these arguments in turn.

A. Habitual Impaired Driving Indictment

[1] Defendant first argues the trial court lacked jurisdiction over the
habitual impaired driving charge because two of the underlying con-
victions are from the same court date. Defendant contends N.C.G.S.
§ 20-138.5, the statute governing habitual impaired driving, is ambiguous
because “[i]t does not explain how to determine whether a defendant
has been convicted of three or more offenses involving impaired driv-
ing, and does not directly address whether multiple convictions from
the same date may be considered when making that determination.”
Defendant analogizes this statute to N.C.G.S. § 14-7.1 (2015) (Persons
defined as habitual felons) and N.C.G.S. § 15A-1340.14(d) (2015) (Prior
record level for felony sentencing). Defendant argues the in pari materia
statutory construction canon requires our Court to read into the statute
a rule regarding convictions obtained in one court week because the
other “similar” statutes have a specific rule for the timing of multiple
convictions. We disagree.

“If the language of the statute is clear and is not ambiguous, we must
conclude that the legislature intended the statute to be implemented
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according to the plain meaning of its terms.” State v. Watterson, 198 N.C.
App. 500, 505, 679 S.E.2d 897, 900 (2009) (brackets, quotation marks,
and citation omitted). “Thus, in effectuating legislative intent, it is the
duty of the courts to give effect to the words actually used in a statute
and not to delete words used or to insert words not used.” Id. at 505, 679
S.E.2d at 900 (citing N.C. Dep’t of Corr. v. N.C. Med. Bd., 363 N.C. 189,
201, 675 S.E.2d 641, 649 (2009)).

If a statute is ambiguous, our Court must determine the legislature’s
intent. In re Hall, 238 N.C. App. 322, 324, 768 S.E.2d 39, 42 (2014). In
discerning the intent of the legislature “ ‘statutes in pari materia should
be construed together and harmonized whenever possible. In pari
materia is defined as upon the same matter or subject.” ” Id. at 324-325,
768 S.E.2d at 42 (quoting In re Borden, 216 N.C. App. 579, 581, 718 S.E.2d
683, 685 (2011)). “Portions of the same statute dealing with the same
subject matter are ‘to be considered and interpreted as a whole, and
in such case it is the accepted principle of statutory construction that
every part of the law shall be given effect if this can be done by any fair
and reasonable intendment . . ..’ ” Huntington Props., LLC v. Currituck
Cty., 1563 N.C. App. 218, 224, 569 S.E.2d 695, 700 (2002) (quoting In re
Hickerson, 235 N.C. 716, 721, 71 S.E.2d 129, 132 (1952)).

N.C.G.S. § 20-138.5 governs habitual impaired driving and states:

(a) A person commits the offense of habitual impaired
driving if he drives while impaired as defined in G.S.
20-138.1 and has been convicted of three or more offenses
involving impaired driving as defined in G.S. 10-4.01(24a)
within 10 years of the date of this offense.

1d.

In State v. Allen, 164 N.C. App. 665, 596 S.E.2d 261 (2004), our Court
addressed the consideration of prior convictions for habitual impaired
driving. In Allen, defendant argued the habitual impaired driving statute
must be applied similarly to habitual felon statutes. Id. at 672, 596 S.E.2d
at 265. The Habitual Felon Act “prevents the use of multiple offenses
consolidated for judgment as more than one predicate offense.” Id. at
672, 596 S.E.2d at 265. Defendant alleged “it is reasonable to infer that
the legislature intended similar structural limitations” in the habitual
impaired driving statutes. Id. at 672, 596 S.E.2d at 265. We explicitly held
“the determination of what qualifies as a predicate conviction is car-
ried out differently under the Habitual Impaired Driving statute and the
Habitual Felon Act.” Id. at 672, 596 S.E.2d at 265.
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While not binding precedent, we are persuaded by Judge, now
Justice, Ervin’s unpublished opinion in State v. Stanley, No. COA10-
554, 2011 WL 705131 (unpublished) (N.C. Ct. App. Mar. 1, 2011), where
this Court addressed this issue. In Stanley, defendant argued the indict-
ment charging him with habitual impaired driving was fatally defective
because two of the three prior convictions had been obtained during
a single day of court. Id. at *1-*2. This Court first determined defen-
dant had no right to appeal. Id. at *3. Then, the Court turned to whether
defendant’s petition for a writ of certiorari should be granted. Id. at *3.
Relying on Allen, this Court dismissed defendant’s petition for a writ of
certiorart, concluding defendant’s argument and appeal had no merit.
Id. at *3.

N.C.G.S. § 20-138.5 contains no requirement regarding the timing of
the three prior impaired driving convictions, except that they occurred
within the ten years prior to the current driving while impaired charge.
We decline “to insert words not used.” Watterson, 198 N.C. App. at 505,
679 S.E.2d at 900 (citation omitted). While the in pari materia canon
requires this Court to harmonize statutes dealing with the same subject,
our Court has already ruled that “the determination of what qualifies
as a predicate conviction is carried out differently under the Habitual
Impaired Driving statute and the Habitual Felon Act.” Allen, 164 N.C.
App. at 672, 596 S.E.2d at 265. We hold Defendant has failed to show
error in his habitual impaired driving indictment.

B. Probation Revocation

[2] Defendant next argues the trial court abused its discretion in revok-
ing Defendant’s probation. Defendant contends the trial court relied
on an invalid conviction—the habitual impaired driving conviction—
because the indictment for the charge is invalid. We disagree. As stated
supra, the habitual impaired driving indictment is valid. Accordingly,
the trial court did not abuse its discretion in revoking his probation in
15CRS837, and this argument is without merit. Accordingly, we hold the
trial court did not err in revoking Defendant’s probation.

IV. Conclusion

For the reasons stated above, we hold Defendant received a fair
trial, free from error.

NO ERROR.
Judges BRYANT and ARROWOOD concur.
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No. COA16-924
Filed 7 November 2017

1. Search and Seizure—motion to suppress—probable cause—
search warrant affidavit—confidential informant—indepen-
dent corroboration—potential destruction of evidence

The trial court did not err in an assault and robbery of a pizza
delivery guy case by denying defendant’s motion to suppress evi-
dence where a search warrant affidavit demonstrated probable
cause establishing that the information provided by a confidential
informant could be and was independently corroborated by the
police. It further established the urgent need to obtain a search war-
rant before critical evidence might be destroyed.

2. Evidence—expert witness—latent fingerprints—failure to
demonstrate application of principles and methods—not
prejudicial error

Although the trial court abused its discretion in an assault and
robbery of a pizza delivery guy case by allowing the State’s expert
witness to testify that latent fingerprints found on the victim’s truck
and on evidence seized during the search of a residence matched
defendant’s known fingerprint impressions where the expert failed to
demonstrate that she applied the principles and methods reliably
to the facts of the case as required by N.C.G.S. § 8C-1, Rule 702(a)(3),
it was not prejudicial error in light of all the evidence pointing to
defendant’s guilt.

3. Assault—assault with a deadly weapon with intent to kill
inflicting serious injury—assault inflicting serious bodily
injury—same underlying conduct for both offenses

The trial court erred in an assault and robbery of a pizza delivery
guy case by entering judgments and imposing sentences for assault
with a deadly weapon with intent to kill inflicting serious injury and
assault inflicting serious bodily injury where the same underlying
conduct formed the basis for both offenses.

Appeal by defendant from judgments entered 2 October 2015 by
Judge James M. Webb in Hoke County Superior Court. Heard in the
Court of Appeals 22 February 2017.
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Attorney General Joshua H. Stein, by Assistant Attorney General
William P. Hart, Jv., for the State.

Appellate Defender Glenn Gerding, by Assistant Appellate Defender
Amanda S. Zimmer, for defendant-appellant.

CALABRIA, Judge.

Juan Foronte McPhaul (“defendant”) appeals from judgments
entered upon jury verdicts finding him guilty of attempted first degree
murder; assault with a deadly weapon with intent to kill inflicting seri-
ous injury (“AWDWIKISI”); robbery with a dangerous weapon; conspir-
acy to commit robbery with a dangerous weapon; and assault inflicting
serious bodily injury. After careful review, we conclude that defendant
received a fair trial, free from prejudicial error. However, because the trial
court was not authorized to enter judgments and sentence defendant for
two assaults based on the same underlying conduct, we vacate the trial
court’s assault inflicting serious bodily injury judgment in 13 CRS 954.

I. Background

Late in the evening on 3 August 2012, Domino’s Pizza driver Tyler
Lloyd (“Lloyd”) delivered two pizzas and a box of chicken wings to a
residence on O’Bannon Drive in Raeford, North Carolina. When Lloyd
arrived, a man waiting on the porch of the residence told Lloyd that
his cousin had placed the delivery order and would return momentarily
to pay for the food. As Lloyd returned to his truck to wait, a second,
larger man approached him from the yard. The men engaged in small
talk beside Lloyd’s truck while Lloyd waited for payment.

After five minutes passed, Lloyd said that he needed to return to
Domino’s. The larger man offered to pay for the pizzas. However, when
Lloyd reached into his truck for the food, he was hit on the head from
behind and fell to the ground. When Lloyd attempted to stand, the larger
man hit him in the right shin with a metal baseball bat, and Lloyd fell
back to the ground. As Lloyd extended his arm to protect himself from
another blow, the bat connected with his hand and struck him hard in
the face. Lloyd blacked out. When he regained consciousness, Lloyd
discovered the men, the food, and his cell phone were gone. Since
he could not call law enforcement, Lloyd attempted to drive back to
Domino’s. Shortly after he started driving, however, Lloyd began to feel
as though he might lose consciousness again, and he pulled over.

When Lloyd failed to return to Domino’s, at 12:34 a.m. on 4 August
2012, hismanager called the Hoke County Sheriff’s Department (“HCSD”)



IN THE COURT OF APPEALS 305

STATE v. McPHAUL
[256 N.C. App. 303 (2017)]

to report the missing driver. Lloyd’s manager provided the O’Bannon
Drive address as the destination for his last delivery, and HCSD deputies
canvassed the area. Although they did not find Lloyd, on the pavement,
they discovered a pile of loose change; a 2011 Hoke County High School
class ring; a Domino’s Pizza delivery sticker; and a large pool of reddish-
brown liquid that appeared to be fresh blood. The deputies contacted
Detective Sergeant Donald E. Schwab, Jr. (“Detective Schwab”) to
request assistance with the investigation.

At around 1:30 a.m. on 4 August 2012, HCSD deputies found Lloyd
sitting in his truck, approximately one-quarter mile away from the
O’Bannon Drive residence. Lloyd was very disoriented and was bleeding
from severe lacerations to his head and right leg. When Detective
Schwab arrived, Lloyd told him that two black males with dreadlocks,
wearing black clothing, had stolen his cell phone and pizzas and beaten
him with a metal baseball bat. Lloyd told Detective Schwab that one of
the men was “larger framed” and the other man was “smaller framed
[and] shorter.” Emergency Medical Services subsequently arrived and
transported Lloyd to the hospital, where he received emergency brain
surgery for his injuries.

At 3:45 a.m. on 4 August 2012, HCSD Captain John Kivett (“Captain
Kivett”) interviewed the Domino’s manager regarding the details of the
O’Bannon Drive delivery order. Subsequently, the manager obtained a
printout confirming that the order was placed online. Domino’s captured
and provided the IP address to investigators.

At approximately 4:00 a.m. on 4 August 2012, investigators con-
ducted a canine track from the yard at the O’'Bannon Drive residence.
After tracking through a hole in the fence, the canine followed a dirt path
into the adjacent neighborhood of Puppy Creek Mobile Home Park,
where the canine lost the track at the nearby intersection of Springer
Drive and Dalmatian Drive. That afternoon, investigators traced the IP
address provided by Domino’s to a residence on Springer Drive in the
Puppy Creek Mobile Home Park.

At 8:15 p.m. on 4 August 2012, Captain Kivett met with a confidential
source of information (“CSI”). The CSI told Captain Kivett that at
approximately 11:30 p.m. on 3 August 2012, he observed two men,
wearing black shirts and blue jeans, running from the intersection of
Springer Drive and Dalmatian Drive, heading toward 217 Springer Drive.
The CSI described one of the men he saw as “a tall large frame black
male [with] long dreadlocks,” and the other as “a short slim black male
with dreadlocks.” In addition, one man was holding a cell phone, and the
other man was carrying what appeared to be a large duffle bag, similar
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to the type used for pizza delivery. The larger man entered 217 Springer
Drive through the front door, but the CSI lost sight of the smaller man
when he disappeared behind another residence.

At approximately 9:00 p.m. on 4 August 2012, Captain Kivett
investigated the Springer Drive residence associated with the IP address
used for the Domino’s order. None of the occupants matched Lloyd’s
description of his assailants. However, Captain Kivett determined that
the home’s wireless connection was unsecured and accessible to any
wireless device within range.

With all of this information, Detective Schwab applied for a war-
rant for 217 Springer Drive, based upon probable cause that a search of
the residence would yield evidence of Lloyd’s assault. At 11:05 p.m. on
4 August 2012, HCSD obtained a search warrant for 217 Springer Drive.
In executing the search warrant, HCSD seized two Domino’s pizza boxes;
a Domino’s chicken wing box; printed Domino’s delivery labels bearing
the O’Bannon Drive address; a black OtterBox cell phone cover; a large
black t-shirt; and various forms of identification establishing defendant
as a resident of 217 Springer Drive. In addition, HCSD discovered an
aluminum baseball bat underneath the residence next door.

On 7 August 2012, HCSD arrested defendant and charged him with
attempted first degree murder, AWDWIKISI, robbery with a dangerous
weapon, and conspiracy to commit robbery with a dangerous weapon.
On 2 December 2013, a Hoke County grand jury returned bills of
indictment formally charging defendant with these offenses, as well
as assault inflicting serious bodily injury. Prior to trial, defendant filed
a motion to suppress all evidence obtained from the search of his
residence, claiming that the warrant lacked probable cause. Following
an evidentiary hearing, the trial court denied defendant’s motion.

On 29 September 2015, a jury trial commenced in Hoke County
Criminal Superior Court. Defendant moved to dismiss all charges at the
close of the State’s evidence and at the close of all of the evidence. The
trial court denied both motions. On 2 October 2015, the jury returned
verdicts finding defendant guilty of all charges. The trial court ordered
defendant to serve the following consecutive sentences in the custody
of the North Carolina Division of Adult Correction: 238-298 months
for attempted first degree murder; 88-118 months for AWDWIKISI; and
97-129 months for robbery with a dangerous weapon. In addition, the trial
court imposed concurrent sentences of 38-568 months for conspiracy to
commit robbery with a dangerous weapon and 25-39 months for assault
inflicting serious bodily injury. Defendant appeals.
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II. Analysis
A. Denial of Defendant’s Motion to Suppress

[1] Defendant first challenges the trial court’s denial of his motion to
suppress, contending that the search warrant affidavit failed to establish
the existence of probable cause. We disagree.

Our review of a trial court’s denial of a motion to suppress is “strictly
limited to determining whether the trial judge’s underlying findings of
fact are supported by competent evidence, in which event they are con-
clusively binding on appeal, and whether those factual findings in turn
support the judge’s ultimate conclusions of law.” State v. Cooke, 306 N.C.
132, 134, 291 S.E.2d 618, 619 (1982). We review the trial court’s conclu-
sions of law de novo. State v. Hughes, 353 N.C. 200, 208, 539 S.E.2d 625,
631 (2000).

The protection against unreasonable searches and seizures is
ingrained within our federal and state constitutions. See U.S. Const.
amend. IV (protecting “[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and
seizures” and providing that “no warrants shall issue but upon probable
cause, supported by oath or affirmation and particularly describing the
place to be searched and the persons or things to be seized”); N.C. Const.
Art. I sec. 20 (prohibiting the issuance of “[g]eneral warrants, whereby
any officer or other person may be commanded to search suspected
places without evidence of the act committed, or to seize any person
or persons not named, whose offense is not particularly described and
supported by evidence”).

In light of these provisions, courts “have expressed a strong prefer-
ence for searches conducted pursuant to a warrant.” State v. McKinney,
368 N.C. 161, 164, 775 S.E.2d 821, 824 (2015) (citations and internal
quotation marks omitted). Pursuant to N.C. Gen. Stat. § 15A-244 (2015),
all search warrant applications must be made in writing upon oath or
affirmation and must contain:

(1) The name and title of the applicant; and

(2) A statement that there is probable cause to believe
that items subject to seizure under [N.C. Gen. Stat. §]
15A-242 may be found in or upon a designated or
described place, vehicle, or person; and

(3) Allegations of fact supporting the statement. The state-
ments must be supported by one or more affidavits
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particularly setting forth the facts and circumstances
establishing probable cause to believe that the items
are in the places or in the possession of the individuals
to be searched; and

(4) A request that the court issue a search warrant
directing a search for and the seizure of the items
in question.

The facts set forth in the affidavit “must be such that a reasonably dis-
creet and prudent person would rely upon them before they will be held
to provide probable cause justifying the issuance of a search warrant.”
State v. Arrington, 311 N.C. 633, 636, 319 S.E.2d 254, 256 (1984).

“The ‘common-sense, practical question’ of whether probable cause
exists must be determined by applying a ‘totality of the circumstances’
test.” State v. Benters, 367 N.C. 660, 664, 766 S.E.2d 593, 597 (2014) (quot-
ing Illinois v. Gates, 462 U.S. 213, 230, 76 L. Ed. 2d 527, 543 (1983)). In
making this determination,

[t]he task of the issuing magistrate is simply to make a
practical, common-sense decision whether, given all the
circumstances set forth in the affidavit before him, includ-
ing the “veracity” and “basis of knowledge” of persons
supplying hearsay information, there is a fair probability
that contraband or evidence of a crime will be found in a
particular place.

Id. at 664, 766 S.E.2d at 598 (citation omitted). The “standard for deter-
mining probable cause is flexible, permitting the magistrate to draw
reasonable inferences from the evidence in the affidavit supporting the
application for the warrant . . . .” McKinney, 368 N.C. at 164, 775 S.E.2d
at 824-25 (internal citations and quotation marks omitted). The “evi-
dence is viewed from the perspective of a police officer with the affiant’s
training and experience, and the commonsense judgments reached by
officers in light of that training and specialized experience[.]” Id. at 164-
65, 775 S.E.2d at 825 (citations omitted).

A magistrate’s probable cause determination is accorded great def-
erence, and “after-the-fact scrutiny should not take the form of a de novo
review.” Arrington, 311 N.C. at 638, 319 S.E.2d at 258. “Instead, a review-
ing court is responsible for ensuring that the issuing magistrate had a
‘substantial basis for . . . conclud[ing]’ that probable cause existed.”
McKinney, 368 N.C. at 165, 775 S.E.2d at 825 (quoting Gates, 462 U.S.
at 238-39, 76 L. Ed. 2d at 548 (alterations in original)). Nevertheless,
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“[b]ecause its duty in ruling on a motion to suppress based upon an
alleged lack of probable cause for a search warrant involves an evalua-
tion of the judicial officer’s decision to issue the warrant, the trial court
should consider only the information before the issuing officer.” State
v. Brown, __ N.C. App. __, __, 787 S.E.2d 81, 85 (2016).

On appeal, defendant argues that the warrant lacked probable
cause because the CSI's statement provided the only basis to believe
that evidence might be found at 217 Springer Drive, and the supporting
affidavit failed to establish the unnamed CSI’s reliability. We disagree.

“When probable cause is based on an informant’s tip a totality of the
circumstances test is used to weigh the reliability or unreliability of
the informant.” State v. Green, 194 N.C. App. 623, 627, 670 S.E.2d 635, 638,
aff’d per curiam, 363 N.C. 620, 683 S.E.2d 208 (2009). Courts consider
several factors in assessing reliability, including: “(1) whether the infor-
mant was known or anonymous, (2) the informant’s history of reliability,
and (3) whether information provided by the informant could be and was
independently corroborated by the police.” Id. (citation omitted).

In the instant case, Detective Schwab’s affidavit included the
following details concerning the CSI:

On August 4, 2012 at approximately 8:15 PM Captain John
Kivett met with a confidential source of information here-
after referred to as CSI. The CSI provided information indi-
cating that on August 3, 2012 at approximately 11:30 PM
he witnessed two black males, wearing black shirts, and
blue jeans running from near the intersection of Springer
Drive and Dalmatian Drive Raeford North Carolina head-
ing toward 217 Springer Drive Raeford North Carolina.
He described one of the black males as a tall large frame
black male long dreadlocks and the other was a short
slim black male with dreadlocks. One of the black males
was carrying what appeared to him as a large duffel [sic]
bag and the other black male was carrying what appeared
to him as a cell phone in his hand. The smaller framed
black male disappeared from his sight behind [another
Springer Drive residence]. The CSI witnessed the larger
framed black male walking inside the front door of
217 Springer Drive Raeford North Carolina.

At the suppression hearing, the trial court considered additional evi-
dence concerning the CSI's identity, address, and source of information.
Captain Kivett testified that he interviewed the CSI after the individual



310 IN THE COURT OF APPEALS

STATE v. McPHAUL
[256 N.C. App. 303 (2017)]

heard about Lloyd’s assault and volunteered information to HCSD. Detective
Schwab testified that he did not include the CSI's identity in the affidavit
because the individual feared retaliation and requested anonymity.

In the suppression order, the trial court found that Detective Schwab
identified the informant as a CSI in the affidavit “to protect the security
and welfare” of the individual. However, this information was not before
the magistrate, and “it is error for a reviewing court to ‘rely[ ] upon facts
elicited at the [suppression] hearing that [go] beyond the four corners of
the warrant.” ” Brown, __ N.C. App. at __, 787 S.E.2d at 85 (alterations in
original) (quoting Benters, 367 N.C. at 673, 766 S.E.2d at 603); see also id.
at __, 787 S.E.2d at 87 (holding that the trial court erred in considering
the detective’s suppression “hearing testimony about what he intended the
affidavit to mean—evidence outside the four corners of the affidavit and
not recorded contemporaneously with the magistrate’s consideration
of the application—in determining whether a substantial basis existed for
the magistrate’s finding of probable cause”). Nevertheless, we conclude
that defendant was not prejudiced by the trial court’s error, because the
affidavit contained sufficient information from which the magistrate could
reasonably infer that the CSI was reliable. McKinney, 368 N.C. at 165, 775
S.E.2d at 824-25.

“[Aln officer may rely upon information received through an
informant, rather than upon his direct observations, so long as the infor-
mant’s statement is reasonably corroborated by other matters within the
officer’s knowledge.” Id. (citation and quotation marks omitted). Here,
the affidavit indicates that the CSI’s statement corroborated significant
matters previously known to HCSD, including the general time and loca-
tion of the offenses; Lloyd’s physical description of his assailants; and
the suspects’ possession of items similar in appearance to those stolen
from Lloyd. The affidavit, therefore, demonstrated the CSI's reliability
because it established that “information provided by the informant could
be and was independently corroborated by the police.” Green, 194 N.C.
App. at 627, 670 S.E.2d at 638 (emphasis added). Although defendant
complains that the trial court did not specifically find that the CSI was
reliable, he concedes that the court found that the CSI’s information was

independently corroborated by the statement of the vic-
tim[,] by the results of the dog track[,] and by the results of
the investigation of the internet IP address used to place
an order with Domino’s Pizza, as well as the close proxim-
ity of [the Springer Drive residence associated with the IP
address provided by Domino’s] to 217 Springer Drive, the
place which is the subject of the application for the issu-
ance of a search warrant.
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This finding is supported by competent evidence, and therefore, is con-
clusively binding on appeal. Cooke, 306 N.C. at 134, 291 S.E.2d at 619.

Defendant asserts that the instant case is analogous to State
v. Benters, 367 N.C. 660, 766 S.E.2d 593 (2014). In Benters, a detective
met with a “confidential and reliable source” who informed him about
the existence, location, and owner of an alleged indoor marijuana grow-
ing operation. Id. at 662, 766 S.E.2d at 596. Following an investigation,
officers obtained and executed a search warrant for the property, where
they seized 55 marijuana plants, various growing supplies, multiple fire-
arms, and $1,540 in cash. Id. at 663, 766 S.E.2d at 597. After the defendant
successfully moved to suppress the evidence, the State appealed, and a
divided panel of this Court affirmed. See generally State v. Benters, 231
N.C. App. 295, 750 S.E.2d 584 (2013).

Our Supreme Court affirmed the State’s appeal. In assessing the suf-
ficiency of the affidavit, the Court held that the detective’s source was an
anonymous informant, notwithstanding the affiant’s description of the
individual as a “confidential and reliable source of information.” Benters,
367 N.C. at 669, 766 S.E.2d at 600. The Court explained that because the
informant’s “tip, as averred, amount[ed] to little more than a conclusory
rumor,” the State was “not entitled to any great reliance on it[, and] the
officers’ corroborative investigation” was required to “carry more of
the State’s burden to demonstrate probable cause.” Id. The Court ulti-
mately concluded that under the totality of the circumstances,

the officers’ verification of mundane information,
Detective Hastings’s statements regarding defendant’s util-
ity records, and the officers’ observations of defendant’s
gardening supplies are not sufficiently corroborative of
the anonymous tip or otherwise sufficient to establish
probable cause, notwithstanding the officers’ professional
training and experience. Furthermore, the material alle-
gations set forth in the affidavit are uniformly conclusory
and fail to provide a substantial basis from which the mag-
istrate could determine that probable cause existed.

Id. at 673, 766 S.E.2d at 603.

The instant case is distinguishable. Unlike Benters, where an
informant’s conclusory and uncorroborated tip initiated the criminal
investigation, see id. at 669, 766 S.E.2d at 600, here, HCSD’s indepen-
dent investigation was already well underway when Captain Kivett met
with the CSI. More importantly, the information corroborated by HCSD
was neither “mundane,” id. at 673, 766 S.E.2d at 603, nor “qualitatively
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and quantitatively deficient,” id. at 661, 766 S.E.2d at 595. Rather, the
CSI's statement was independently corroborated by essential portions
of HCSD'’s existing investigation, including the results of the dog track;
Lloyd’s description of the suspects and the stolen items; and the proxim-
ity of 217 Springer Drive to the residence associated with the IP address
provided by Domino’s.

Moreover, although the CSI provided the only evidence pointing law
enforcement to 217 Springer Drive, “such a citizen complaint is not nec-
essarily reviewed in isolation.” McKinney, 368 N.C. at 165, 775 S.E.2d at
825 (upholding a search warrant where the supporting affidavit demon-
strated that “[t]he officer’s direct observations were . . . consistent with
the citizen’s information”). Here, the affidavit indicates that after speak-
ing with the CSI, Captain Kivett investigated the Springer Drive resi-
dence associated with the IP address provided by Domino’s. Although
none of the residents matched Lloyd’s description of his attackers,
Captain Kivett discovered that the wireless routing system was unse-
cured, and therefore, “anybody in the immediate area would be able to
use the internet service.”

In addition, the affidavit alleges that “[t]here is more than a fair
probability the pizza boxes will still be inside or on the curtilage of
217 Springer Drive . . . [because t]rash services have not collected trash
from this residence since the offense occurred.” This statement demon-
strates the officers’ urgent need to obtain a search warrant before crucial
evidence might be lost, particularly given that the offenses, investiga-
tion, and warrant application all occurred within 24 hours. See id. at
164, 775 S.E.2d at 824 (“Recognizing that affidavits attached to search
warrants are normally drafted by nonlawyers in the haste of a criminal
investigation, courts are reluctant to scrutinize them in a hypertechni-
cal, rather than a commonsense, manner][.]” (citations and internal quo-
tation marks and ellipsis omitted)).

We hold that based on the totality of the circumstances, the affi-
davit provided a substantial basis for the reviewing magistrate to con-
clude that probable cause existed to justify issuing a search warrant for
217 Springer Drive. The affidavit contained sufficient facts demonstrat-
ing the reliability of the CSI's information, most of which was previously
and independently corroborated by HCSD’s own thorough investigation.
Furthermore, the affidavit provided a detailed, chronological summary of
HCSD'’s rapidly unfolding investigation and established the urgent need
to obtain a search warrant before critical evidence might be destroyed.

The trial court’s findings of fact are supported by competent evidence
and, in turn, support the court’s conclusion that Detective Schwab’s
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affidavit provided a substantial basis for the magistrate to determine
that probable cause existed. Therefore, we conclude that the trial court
did not err by denying defendant’s motion to suppress.

B. Latent Fingerprint Testimony

[2] Defendant next argues that the trial court erred by allowing the
State’s expert witness to testify that latent fingerprints found on Lloyd’s
truck and on evidence seized during the search of 217 Springer Drive
matched defendant’s known fingerprint impressions. We agree.

We review a trial court’s ruling on the admissibility of expert testi-
mony for abuse of discretion. State v. McGrady, 368 N.C. 880, 893, 787
S.E.2d 1, 11 (2016). “[A] trial court may be reversed for abuse of discre-
tion only upon a showing that its ruling was manifestly unsupported by
reason and could not have been the result of a reasoned decision.” Id.
(citation omitted).

In 2011, the General Assembly amended N.C.R. Evid. 702 to adopt
“the federal standard for the admission of expert witness testimony
articulated in the Daubert line of cases.” Id. at 884, 787 S.E.2d at 5.
Pursuant to amended N.C. Gen. Stat. § 8C-1, Rule 702(a),

(a) If scientific, technical or other specialized knowledge
will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opin-
ion, or otherwise, if all of the following apply:

(1) The testimony is based upon sufficient facts
or data.

(2) The testimony is the product of reliable principles
and methods.

(3) The witness has applied the principles and meth-
ods reliably to the facts of the case.

Subsections (1)-(3) compose the three-pronged reliability test
which is new to the amended rule. McGrady, 368 N.C. at 890, 787 S.E.2d
at 9. “The precise nature of the reliability inquiry will vary from case to
case depending on the nature of the proposed testimony. In each case,
the trial court has discretion in determining how to address the three
prongs of the reliability test.” Id. The primary focus should be “the reli-
ability of the witness’s principles and methodology, not . . . the conclu-
sions that they generate[.]” Id. (citations and quotation marks omitted).
“However, conclusions and methodology are not entirely distinct from
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one another[.]” Id. Accordingly, “when a trial court concludes that there
is simply too great an analytical gap between the data and the opinion
proffered, the court is not required to admit opinion evidence that is
connected to existing data only by the ipse dixit of the expert.” Id.

In the instant case, Trudy Wood (“Wood”), the State’s witness,
testified that she has worked as a latent fingerprint examiner for the
Fayetteville Police Department since December 2007. According to
Wood, each unique fingerprint contains distinguishing characteristics
called “minutia,” or “Galton points.” Wood testified that it is possible to
identify the source of a latent print by comparing the latent print with
an individual’s “known impressions” and evaluating similarities between
the prints’ minutia points.

Defendant did not object to the State’s tender of Wood as an expert
in fingerprint identification. However, defendant repeatedly objected to
the foundation for Wood’s opinion testimony and its admission pursuant
to Rule 702(a). Defendant renews those challenges on appeal.

Wood explained the examination procedure that she uses in deter-
mining whether a latent fingerprint matches a particular individual’'s
known impressions. First, Wood identifies the latent print’s pattern type
and determines whether the print was formed by a finger or a palm.
If the print contains sufficient identifiable minutia points, Wood com-
pares the print against the individual’s known impressions. She performs
the examination under an optic camera, which allows her to enlarge the
minutia points and view the prints side by side. Wood explained how
she uses this procedure to ultimately conclude whether the prints were
formed by the same individual:

[THE STATE:] But when you have a print, you cannot tell
right off the bat which of the four fingers it would be or
maybe the thumb as well. How do you reach a conclu-
sion as to a finger? How do you arrive at that finger for
comparison?

[WOOD:] Again, it depends on the pattern type. If the latent
print is a swirl, then on the known print of the individual,
I'm only looking at the swirls, if he has arches and swirls,
but my latent is a swirl. 'm not going to look at the arches
of his fingers. I'm going to look at the swirls because I'm
comparing the swirl pattern to another swirl pattern.
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[THE STATE:] At what point are you able to — when you're
looking at two prints side by side, are you able to make an
identification that they match?

[WOOD:] When I believe there’s enough sufficient charac-
teristics and sequence of the similarities.

Q. Can there be an identification if any portion of a finger-
print does not match the latent?

A. If the similarity can be explained, a lot of times when
a latent print is lifted, you have distortion which basically
can be as simply as someone’s hand moving when they’re
touching an item. If that can be explained, then an identifi-
cation can still be rendered.

Q. As you prepare and conduct a side-by-side compari-
son, are you likewise able to exclude certain fingerprints,
known impressions as a contributor to the latent print?

A. Yes, we can. We have identification, we have exclusion
and we have inconclusive, are the three terms that we use.

Wood testified that she uses the same examination technique as
is commonly used in the field of latent print identification, and she
employed this procedure while conducting her examination in this case.
However, when Wood testified to her ultimate conclusions, she was
unable to establish that she reliably applied the procedure to the facts
of this case:

[THE STATE:] As to State’s 35-A in Item 113, can you again
demonstrate to the Jury the comparison between 35-A
and 113?

[WOOD:] State’s Exhibit 35-A is a latent print from the
driver’s door and it contains the left index finger of a fin-
gerprint card bearing the name of [defendant].

Q. And upon what is that conclusion based?
A. My training and experience.

Q. In looking at the individual minutia with those two fin-
gerprints; is that correct?

A. That’s correct, the process I explained earlier.
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[THE STATE:] Item 109-A and 113, can you again demon-
strate to the Jury what comparison those impressions are
based on your examination?

[WOOD:] State’s Exhibit 109-A from the Domino’s chicken
wing box, letter A, is identified as the right middle finger
compared to the fingerprint card bearing the name of
[defendant].

Q. Is your conclusion, again, based upon the same proce-
dure you described to the Jury?

A. That'’s correct.

Q. Looking for the striated minutia in that fingerprint and
that latent print?

A. That'’s correct.

Pursuant to Rule 702(a)(3), this testimony is insufficient. To satisfy
Rule 702’s three-pronged reliability test, an expert witness must be able
to explain not only the abstract methodology underlying the witness’s
opinion, but also that the witness reliably applied that methodology to
the facts of the case. Wood previously testified that during an examina-
tion, she compares the pattern type and minutia points of the latent print
and known impressions until she is satisfied that there are “sufficient
characteristics and sequence of the similarities” to conclude that the
prints match. However, Wood provided no such detail in testifying how
she arrived at her actual conclusions in this case. Without further expla-
nation for her conclusions, Wood implicitly asked the jury to accept her
expert opinion that the prints matched. Since Wood failed to demon-
strate that she “applied the principles and methods reliably to the facts
of the case,” as required by Rule 702(a)(3), we hold that the trial court
abused its discretion by admitting this testimony.

Nevertheless, “[a]n error is not prejudicial unless there is a reason-
able probability that, had the error in question not been committed, a
different result would have been reached at trial.” State v. Babich, __
N.C. App. __, _, 797 S.E.2d 359, 364 (2017). Defendant contends that
absent Wood’s testimony, there was a reasonable probability that the
Jjury would have found him not guilty, because Lloyd could not identify
defendant as his attacker, and the fingerprint testimony was the only
evidence that tied defendant to the actual crime scene. We disagree.

The State presented abundant additional evidence to assist the jury,
including: HCSD'’s seizure, during the lawful search of defendant’s home,
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of items matching the description of Lloyd’s stolen property; the alu-
minum bat discovered underneath an immediately adjacent residence;
the close proximity between defendant’s residence and the unsecured
wireless network used to place the Domino’s order; and the similarity
between the descriptions of the suspects that Lloyd and the CSI inde-
pendently provided to HCSD. Although Lloyd was unable to positively
identify defendant as one of his attackers, defendant’s booking photo-
graph was admitted into evidence, and Detective Schwab testified that
it was “a fair and accurate depiction” of defendant’s appearance on the
date of his arrest. In light of all of the evidence pointing to defendant’s
guilt, we conclude that he was not prejudiced by the erroneous admis-
sion of Wood’s expert testimony. See id. at __, 797 S.E.2d at 365 (hold-
ing that the defendant was not prejudiced by the trial court’s erroneous
admission of testimony from the State’s expert in retrograde extrapo-
lation, because “even without the challenged expert testimony, there
[wa]s no reasonable possibility that the jury would have reached a dif-
ferent result”).

C. Assault Convictions

[38] Defendant’s final argument is that the trial court erred by entering
judgments and imposing sentences for AWDWIKISI and assault inflicting
serious bodily injury, because the same underlying conduct formed the
basis for both offenses. We agree.

“[W]hen a trial court acts contrary to a statutory mandate, the
defendant’s right to appeal is preserved despite the defendant’s failure
to object during trial.” State v. Jamison, 234 N.C. App. 231, 237, 758
S.E.2d 666, 671 (2014) (citation omitted). We review issues of statutory
construction de novo. Id. at 238, 7568 S.E.2d at 671.

In North Carolina, assault inflicting serious bodily injury and
AWDWIKISI are statutory crimes. “Unless the conduct is covered under
some other provision of law providing greater punishment,” a person
who commits assault inflicting serious bodily injury is guilty of a Class
F felony. N.C. Gen. Stat. § 14-32.4(a). We have held that the inclusion
of this prefatory clause indicates “that the legislature intended that
§ 14-32.4 apply only in the absence of other applicable provisions.” State
v. Ezell, 159 N.C. App. 103, 109, 582 S.E.2d 679, 684 (2003). Pursuant to
N.C. Gen. Stat. § 14-32(a), “[a]ny person who assaults another person
with a deadly weapon with intent to kill and inflicts serious injury” is
guilty of a Class C felony.

Furthermore, “[i]n order for a defendant to be charged with multiple
counts of assault, there must be multiple assaults.” State v. McCoy, 174
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N.C. App. 105, 115, 620 S.E.2d 863, 871 (2005). “This requires evidence
of a distinct interruption in the original assault followed by a second
assault.” Id. (citation and quotation marks omitted).

In the instant case, defendant’s convictions for AWDWIKISI and
assault inflicting serious bodily injury are based on the same underlying
conduct, to wit: the 3 August 2012 assault of Tyler Lloyd. There is no
evidence of a “distinct interruption” in the assault. Id.

According to the plain language in N.C. Gen. Stat. § 14-32.4(a), the
trial court was not authorized to enter judgment and sentence defendant
for assault inflicting serious bodily injury, because AWDWIKISI imposes
greater punishment for the same conduct. See State v. Davis, 364 N.C.
297, 306, 698 S.E.2d 65, 70 (2010) (vacating the trial court’s judgments for
felony death by vehicle and felony serious injury by vehicle, because the
court was not authorized to impose sentences for those offenses when
the defendant’s convictions for second degree murder and assault with
a deadly weapon inflicting serious injury “impose greater punishment
for the same conduct”). Therefore, we vacate the trial court’s judgment
in 13 CRS 954 entered upon the jury’s verdict finding defendant guilty of
assault inflicting serious bodily injury.

III. Conclusion

Based on the totality of the circumstances, Detective Schwab’s war-
rant application and supporting affidavit provided a substantial basis for
the magistrate to conclude that probable cause existed to justify issuing
a warrant authorizing a search of 217 Springer Drive. Although the trial
court erred by admitting testimony from the State’s expert in fingerprint
identification, defendant was not prejudiced by the error. Because defen-
dant’s conduct was “covered under some other provision of law provid-
ing greater punishment,” the trial court was not authorized to impose
punishment for assault inflicting serious bodily injury, and therefore, we
vacate the trial court’s judgment in 13 CRS 954.

NO PREJUDICIAL ERROR IN PART; VACATED IN PART.
Judges STROUD and TYSON concur.
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STATE OF NORTH CAROLINA
V.

BYRON JEROME PARKER

No. COA17-108
Filed 7 November 2017

Search and Seizure—motion to suppress—cocaine—unreason-
able detention—voluntariness

The trial court erred in a possession of cocaine case by denying
defendant’s motion to suppress the contraband found on his person
where the trial court’s findings of fact did not support the conclu-
sion that defendant’s consent to search his person, given during a
period of unreasonable detention, was voluntary. Retaining defen-
dant’s driver’s license beyond the point of satisfying the initial pur-
pose of the detention of de-escalating a conflict between defendant
and his neighbor, checking defendant’s identification, and verifying
he had no outstanding warrants, was unreasonable.

Appeal by defendant from order entered 18 July 2016 by Judge
Susan E. Bray in Guilford County Superior Court. Heard in the Court of
Appeals 22 August 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Joseph L. Hyde, for the State.

Appellate Defender Glenn Gerding, by Assistant Appellate Defender
Michele A. Goldman, for defendant-appellant.

BRYANT, Judge.

Where the trial court’s findings of fact do not support its conclusion
that defendant was legally seized at the time he consented to a search of
his person, we reverse the trial court order denying defendant’s motion
to suppress the contraband found on his person and remand so that the
judgment against him can be vacated.

On 21 April 2014, defendant Byron Jerome Parker was indicted for
possession of cocaine. On 29 June 2016, defendant moved to suppress
any evidence obtained as a result of an unlawful search and seizure. The
matter came on for a hearing on 7 July 2016 in Guilford County Superior
Court, the Honorable Susan Bray, Judge presiding.
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The evidence admitted during the hearing tended to show that on
29 January 2014, Greensboro Police Department Officers Matthew
Sletten and Travis Cole were conducting surveillance “on a known
drug house” located at 7 Pipers Glen Court in Greensboro based on
complaints of drug activity, drug use, and prostitution. In the previous
month, heroin had been found at the house and four individuals
were arrested. At approximately 4:25 p.m., the officers noted a man,
defendant, leave the residence in a blue truck and then return twenty
minutes later. Defendant parked his truck in the driveway of 7 Pipers
Glen Court, exited his vehicle, and walked toward a woman salting the
driveway of a nearby residence. Officer Sletten observed defendant and
the woman yelling at each other, with defendant asking, “Why are you
taking pictures of me?” Believing that the confrontation was going to
escalate into a physical altercation, the officers exited their surveillance
vehicle and separated defendant and the woman. Officer Sletten spoke
with defendant, asked for his identification, and checked his record,
verifying that defendant had no pending warrants. Officer Sletten then
asked defendant if he had any narcotics on him. Defendant responded
that he did not. At Officer Sletten’s request, defendant consented to a
search of his person and his vehicle. Pursuant to the search, Officer
Sletten discovered “small off-white rocks” in defendant’s pants pocket.
He arrested defendant for possession of cocaine.

At the hearing on the motion to suppress, Officer Sletten testified
that after defendant provided his driver’s license and it was determined
he had no outstanding warrants, Officer Sletten continued to talk with
defendant but did not immediately return his driver’s license. Prior to
the discovery of the off-white rocks, defendant was not under arrest. A
video of the incident taken from the vantage of Officer Cole’s body cam-
era was also admitted into evidence. Officer Sletten testified that from
the moment he exited his vehicle and searched defendant, ten minutes
transpired. At the close of the evidence, defendant again moved to sup-
press evidence obtained as a result of the search. Defendant argued that
he was seized and unlawfully detained when Officer Sletten requested
defendant’s identification and did not return it, but instead asked for
consent to search. After hearing the evidence and the arguments of
counsel, the trial court orally denied defendant’s motion to suppress and
on 18 July entered a written order to that effect.

Preserving his right to appeal the order denying his motion to sup-
press, defendant entered a guilty plea to the charge of felony possession
of cocaine. Defendant was sentenced to an active term of 8 to 19 months.
The sentence was suspended, and defendant was placed on supervised
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probation for a term of 18 months. Defendant appeals the order denying
his motion to suppress.

On appeal, defendant argues that the trial court erred by denying his
motion to suppress. Defendant contends that his stop was unconstitu-
tional and that in its order denying his motion to suppress, the trial court
committed reversible error by making unsupported findings of fact and
conclusions of law. We agree.

In reviewing the denial of a motion to suppress
our Court

is strictly limited to a determination of whether
the court’s findings are supported by competent
evidence, even if the evidence is conflicting,
and in turn, whether those findings support the
court’s conclusions of law. If so, the trial court’s
conclusions of law are binding on appeal. If there
is a conflict between the State’s evidence and
defendant’s evidence on material facts, it is the
duty of the trial court to resolve the conflict and
such resolution will not be disturbed on appeal.

State v. Veazey, 201 N.C. App. 398, 400, 689 S.E.2d 530, 532
(2009), disc. review denied, 363 N.C. 811, 692 S.E.2d 876
(2010). The trial court’s conclusions of law must be legally
correct, reflecting a correct application of applicable legal
principles to the facts found. We review the trial court’s
conclusions of law de novo.

State v. Brown, 217 N.C. App. 566, 571, 720 S.E.2d 446, 450 (2011) (cita-
tions omitted).

In its order denying defendant’s motion to suppress, the trial court
made the following findings of fact and conclusion of law:

1. On January 29, 2104 [sic], Greensboro Police Officers
ML Sletten and Travis Cole were conducting surveil-
lance of a known drug house at 7 Pipers Glen Court.

2. There had been numerous complaints from a neigh-
bor about drug use, drug activity and prostitution at
7 Pipers Glen. The GPD had previously conducted a
search of the property with consent of the owner and
located heroin and [drug] paraphernalia. That search,
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about a month prior to the date in this case, resulted
in 4 arrests.

The neighbor who initiated the complaints had
documented activity at 7 Pipers Glen by taking pho-
tographs of people coming and going from the resi-
dence, recording license tags, vehicle descriptions
and the like.

This neighbor had contacted Officer Sletten after the
first search and let him know problems were ongoing,
so Officers Sletten and [Cole] set up the surveillance
in an undercover vehicle with tinted windows.

Officers Sletten and [Cole] began surveillance around
noon, parking at the bottom of the cul de sac. Around
4:25pm, Officer [Cole] observed Defendant Byron
Jerome Parker leave the residence of 7 Pipers Glen in
a blue pickup truck. He returned twenty minutes later
at 4:45pm.

When Defendant Parker returned to the residence,
he backed his truck into the driveway. He got out and
approached the complaining neighbor, who was salt-
ing the driveway at her own house.

Officers Sletten and Cole saw [defendant] Parker
throw his arms up and yell at the neighbor.

Officer Sletten rolled the window down in his car and
heard Defendant Parker ask neighbor why she was
taking pictures of him. . . .

As Officer Sletten observed Defendant Parker and
the neighbor continue to approach each other, he
and Officer Cole decided to break their surveillance
and deescalate the situation before it turned physical.
Sletten was concerned the verbal altercation would
turn into a physical fight. [Defendant] Parker and the
neighbor were within 6-8 feet of each other.

Officers Sletten and Cole exited their unmarked vehi-
cle. Both officers were in uniform. It was daylight
outside. They approached [defendant] Parker and the
neighbor, [sic] separated them. Officer Cole spoke
with the neighbor, and Officer Sletten talked with
Defendant Parker.

Officer Sletten told [defendant] Parker that they had
received drug complaints (verified in the past) and
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located narcotics at the 7 Pipers Glen address. Officer
Sletten asked [defendant] Parker for his ID, ran it and
checked for warrants.

12. There were no outstanding warrants for Defendant
Parker.

13. Officer Sletten asked [defendant] Parker if he had any
narcotics on him or in his vehicle and asked for con-
sent to search both. [Defendant] Parker gave consent.

14. Officer Sletten located small off-white rocks of what
appeared to be cocaine in Parker’s pants pocket and
arrested him for possession of cocaine.

15. Officer Sletten kept [defendant] Parker’s ID from [the]
time he asked for it until he arrested him for posses-
sion of cocaine.

Officers Sletten and Cole were in the course of investi-
gating and deescalating a potential altercation between
Defendant Parker and the Pipers Glen neighbor. In view-
ing the totality of the circumstances, it was entirely
appropriate for Officers Sletten and Cole to separate the
two, check [defendant] Parker’s ID and ask for consent
to search. . . .

The Court concludes, then, as a matter of law, that there
was no illegal seizure, no fruits of a poisonous tree, and
that the Motion to Suppress should be denied.

On appeal, defendant specifically challenges finding of fact 10 and
the trial court’s conclusory statement that “Officers Sletten and Cole
were in the course of investigating and de-escalating a potential alter-
cation between Defendant Parker and the Pipers Glen neighbor.”
Defendant contends that according to the video of the incident, Officer
Cole exited his police vehicle and spoke with the homeowner of 7 Pipers
Glen Court—the residence under surveillance—and then assisted
Officer Sletten in searching defendant. Defendant further contends that
the circumstance which gave rise to the officers’ intervention—the alter-
cation—quickly evaporated when the officers intervened: defendant
stopped arguing and became “very compliant.” Therefore, it was only
after the de-escalation of the conflict between defendant and the neigh-
bor that Officer Sletten obtained defendant’s identification, determined
that defendant had no outstanding warrants, and asked defendant for
consent to search. Defendant argues that “[Officer] Sletten did not have
reasonable suspicion to detain [defendant] at any point, but certainly
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not beyond the point where concern regarding a potential altercation
had evaporated|.] [Defendant]’s consent to search was obtained during
an unlawful seizure.”

We note that Officer Sletten testified during the suppression hearing
that “[w]e intervened to prevent a fight. We approached the two, sepa-
rated them. My partner talked to the main complainant while I talked
to [defendant].” Therefore, there is evidence to support the trial court’s
finding of fact number 10. See Brown, 217 N.C. App. at 571, 720 S.E.2d
at 450. Furthermore, even presuming defendant’s assertion is true—
that Officer Cole spoke to the homeowner of 7 Pipers Glen Court, the
residence under surveillance, rather than the neighbor who was argu-
ing with defendant—the conflict is immaterial, as there is no dispute
that Officer Sletten separated defendant from the neighbor in order to
de-escalate the argument. And whether Officer Cole held a conversation
with the neighbor is irrelevant to the determination of whether defen-
dant was seized illegally.

Defendant’s main argument appears to be that when Officer Sletten
failed to return defendant’s identification after finding no outstanding
warrants and after the initial reason for the detention was satisfied,
he instead requested defendant’s consent to search, the seizure was
unlawful, and defendant’s consent was not voluntarily given. We agree.

“[A] municipal law enforcement officer acting within his territorial
jurisdiction is considered a peace officer who possesses ‘all of the pow-
ers invested in law enforcement officers by statute or common law.” ”
State v. Gaines, 332 N.C. 461, 472, 421 S.E.2d 569, 574 (1992) (quoting
N.C. Gen. Stat. § 160A-285 (1987)).

Our United States Supreme Court has held that
law enforcement officers do not violate the Fourth
Amendment’s prohibition against unreasonable seizures
merely by approaching individuals on the street or in
other public places and putting questions to them if they
are willing to listen. Even when police officers have no
reason to suspect that a person is engaged in criminal
behavior, they may “pose questions, ask for identification,
and request consent to search . . . provided they do not
induce cooperation by coercive means.”

State v. Isenhour, 194 N.C. App. 539, 542, 670 S.E.2d 264, 267 (2008)
(alteration in original) (citations omitted) (quoting United States
v. Drayton, 536 U.S. 194, 201, 153 L.Ed.2d 242, 251 (2002)). “Once the
original purpose of the stop has been addressed, there must be grounds
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which provide a reasonable and articulable suspicion in order to justify
further delay.” State v. Falana, 129 N.C. App. 813, 816, 501 S.E.2d 358,
360 (1998) (citing Terry v. Ohio, 392 U.S. 1, 20 L.Ed.2d 889 (1968)). “In
determining whether the further detention was reasonable, the court
must consider the totality of the circumstances.” State v. Hernandez,
170 N.C. App. 299, 308, 612 S.E.2d 420, 426 (2005) (citation omitted).

In State v. Myles, a divided panel of this Court held that the defen-
dant’s consent to search his vehicle was given involuntarily where it
was obtained during an “improper” detention. 188 N.C. App. 42, 51, 654
S.E.2d 752, 758, aff’d per curiam, 362 N.C. 344, 661 S.E.2d 732 (2008).
As a result, the trial court’s order denying the defendant’s motion to
suppress contraband discovered during the search was reversed, and
the defendant’s conviction vacated. Id. at 51-52, 654 S.E.2d at 758. The
matter evolved during a traffic stop by a law enforcement officer who
observed a vehicle weaving within its lane. Id. at 43, 6564 S.E.2d at 753. At
the beginning of the stop, the law enforcement officer identified himself
to the driver and passenger (the defendant), identified the reason for the
stop, asked for the driver’s identification and vehicle registration, and
learned that the vehicle was a rental. Id. The officer issued a warning but
then asked the driver to step out of the vehicle and accompany the law
enforcement officer to his patrol vehicle, where the officer would write
a warning ticket. Id. Before they reached the officer’s patrol vehicle, the
officer frisked the driver but did not find any weapons or contraband.
Id. The officer also did not detect the odor of alcohol. Id. However, the
driver’s heartbeat was unusually fast and he began “sweating profusely,”
despite the cool temperature. Id. at 4344, 654 S.E.2d at 753-54. Once
in the patrol vehicle, the officer asked the driver about his travel plans.
The officer then exited the vehicle in order to speak with the driver’s
passenger—the defendant—who was still seated in the rental car. Id.
at 43, 6564 S.E.2d at 754. After listening to the defendant answer similar
questions about travel plans, the officer stated that he was suspicious
of their stories and called a K-9 unit for assistance. Id. at 44, 6564 S.E.2d
at 754. The defendant, who had rented the vehicle, gave the K-9 officers
permission to search the vehicle; marijuana was discovered in the trunk.
Id. at 44, 654 S.E.2d at 754. The defendant was charged with trafficking
in marijuana. Id.

In a pretrial motion, the defendant moved to suppress the evidence,
but his motion was denied. He then entered a guilty plea, preserving
his right to appeal the suppression order. On appeal, this Court noted
that during the suppression hearing the law enforcement officer testi-
fied that after issuing the warning ticket, he “considered the traffic stop
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‘completed’ because he had ‘completed all [of his] enforcement action
of the traffic stop.” ” Id. at 45, 6564 S.E.2d at 755. However, the driver
“was not free to leave because [the officer] felt ‘there was more to the
traffic stop than just failure to maintain a lane.” ” Id. at 46, 654 S.E.2d
at 755. This Court reasoned that “in order to justify [the law enforce-
ment officer|’s further detention of [the] defendant, [the officer] must
have had [the] defendant’s consent or ‘grounds which provide a reason-
able and articulable suspicion in order to justify further delay’ before he
questioned [the] defendant.” Id. at 45, 6564 S.E.2d at 755 (citing Falana,
129 N.C. App. at 816, 501 S.E.2d at 360). Upon review, a majority of this
Court held that the record provided insufficient evidence to support a
reasonable suspicion warranting the defendant’s continued detention
after the warning ticket was issued.

In order for [the law enforcement officer] to lawfully
detain [the] defendant, [the officer]’s suspicion must be
based solely on information obtained during the law-
ful detention of [the driver] up to the point that the pur-
pose of the stop has been fulfilled. . . . Since [the officer]’s
continued detention of [the] defendant was unconstitu-
tional, [the] defendant’s consent to the search of his car
was involuntary.

Id. at 51, 6564 S.E.2d at 758 (citing State v. McClendon, 350 N.C. 630,
636, 517 S.E.2d 128, 134 (1999); State v. Kincaid, 147 N.C. App. 94, 94,
5565 S.E.2d 294, 294 (2001)); see also State v. Pearson, 348 N.C. 272,
498 S.E.2d 599 (1998) (holding the defendant’s nervousness along with
inconsistent statements made by the defendant and the vehicle passen-
ger did not give rise to a reasonable suspicion of criminal activity). This
Court reversed the trial court order denying the defendant’s motion to
suppress contraband discovered during the search of his vehicle and
vacated his conviction. Id. at 51-52, 6564 S.E.2d at 758.

Although the instant case does not involve a traffic stop, the rea-
soning in Myles and cases discussed herein are applicable where, as
here, the initial reason for the stop or detention has been satisfied but
law enforcement prolongs the detention. In Kincaid, this Court quoted
United States v. Elliott, 107 F.3d 810 (10th Cir. 1997), for the proposition
“that . . . federal courts ‘have consistently concluded that an officer must
return a driver’s documentation before a detention can end.” ” Kincazid,
147 N.C. App. at 99, 555 S.E.2d at 298 (quoting Elliott, 107 F.3d at 814);
see also State v. Jackson, 199 N.C. App. 236, 243, 681 S.E.2d 492, 497
(2009) (“Generally, an initial traffic stop concludes and the encounter
becomes consensual only after an officer returns the detainee’s driver’s
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license and registration.”). The Kincaid Court also found guidance in
State v. Morocco, 99 N.C. App. 421, 393 S.E.2d 545 (1990), in which the
encounter under review was deemed consensual where the law enforce-
ment officer completed the citation and relinquished the defendant’s
license before requesting permission to search. Kincaid, 147 N.C. App.
at 99-100, 555 S.E.2d at 299 (discussing Morocco, 99 N.C. App. 421, 393
S.E.2d 545).

Here, the trial court found that Officers Sletten and Cole exited their
police vehicle when they observed an escalating altercation between
defendant and a neighbor of the residence under surveillance. The offi-
cers separated the two. Officer Sletten asked defendant for his iden-
tification, “ran it[,] and checked for warrants.” After de-escalating the
potential altercation and finding no outstanding warrants, Officer Sletten
failed to return defendant’s identification before pursuing an inquiry into
defendant’s possession of narcotics. In its order, the trial court noted
that, based on the totality of the circumstances, it was “entirely appro-
priate for [the] officers [] to separate the two, check [defendant’s] . . .
ID and ask for consent to search,” and concluded defendant’s seizure
was thus not illegal.

Interestingly, the trial court’s findings of fact make clear the officers
were in the vicinity due to complaints about a “drug house,” but the
encounter between defendant and law enforcement began distinctly as
a result of a potential altercation between defendant and a neighbor.
The trial court’s order fails to provide findings of fact which would give
rise to a reasonable, articulable suspicion that defendant was otherwise
subject to detention. Absent a reasonable and articulable suspicion to
justify further delay,! retaining defendant’s driver’s license beyond the
point of satisfying the purpose of the initial detention—de-escalating
the conflict, checking defendant’s identification, and verifying he had
no outstanding warrants—was unreasonable. See Falana, 129 N.C.
App. at 816, 501 S.E.2d at 360 (“Once the original purpose of the stop
has been addressed, there must be grounds which provide a reason-
able and articulable suspicion in order to justify further [detention].”).
Thus, defendant’s consent to search his person, given during the period
of unreasonable detention, was not voluntary. See Myles, 188 N.C. App.
at 51, 654 S.E.2d at 758. Therefore, defendant’s search was conducted

1. The trial court noted in finding of fact 15 that Officer Sletten kept defendant’s
identification until after defendant was arrested. However, neither the officers nor the trial
court indicated that defendant’s mere presence—including his leaving and returning to the
drug house—gave rise to a reasonable and articulable suspicion to detain him further.



328 IN THE COURT OF APPEALS
STATE v. ROGERS
[256 N.C. App. 328 (2017)]

in violation of his rights under the Fourth Amendment to the United
States Constitution. Accordingly, we reverse the trial court’s order deny-
ing defendant’s motion to suppress and remand this matter so that the
judgment against him may be vacated.

REVERSED AND REMANDED.
Judges DAVIS and INMAN concur.

STATE OF NORTH CAROLINA
V.
ISRAEL JOHN ROGERS

No. COA17-271
Filed 7 November 2017

1. Appeal and Error—appealability—guilty plea—writ of certiorari
—appellate rules—Rule of Appellate Procedure 21—Rule 2
Where no procedural mechanism existed under Rule of
Appellate Procedure 21 to issue a discretionary writ of certiorari to
review a trial court’s judgment entered upon defendant’s guilty plea
in a breaking or entering a motor vehicle, resisting a public officer,
and habitual felon case, the Court of Appeals exercised its discre-
tion to invoke Rule of Appellate Procedure 2 to address the merits
of defendant’s appeal.

2. Appeal and Error—appealability—denial of pro se motion to
dismiss—no prejudicial error
Assuming arguendo that the trial court erred in a breaking or
entering a motor vehicle, resisting a public officer, and habitual
felon case by advising defendant that he had the right to appeal a
court’s denial of his pro se motion to dismiss for lack of jurisdic-
tion after entering an Alford plea, defendant failed to show prejudi-
cial error where the trial court also advised him that pleading guilty
would place limitations on his right to appeal. Further, defendant
presented no argument to negate the authority of the trial court to
exercise personal and subject matter jurisdiction over him.

Appeal by defendant from judgments entered 22 September 2016
by Judge Jay D. Hockenbury in New Hanover County Superior Court.
Heard in the Court of Appeals 5 September 2017.
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Attorney General Joshua H. Stein, Assistant Attorney General
Joseph L. Hyde, for the State.

Appellate Defender Glenn Gerding, by Assistant Appellate Defender
Nicholas C. Woomer-Deters, for defendant-appellant.

BRYANT, Judge.

Where no procedural mechanism exists under Rule 21 to issue
the discretionary writ of certiorari to review the trial court’s judgment
entered upon defendant’s guilty plea, we exercise our discretion to
invoke Rule 2 to suspend the rules and address the merits of defendant’s
appeal. Assuming arguendo the trial court erred in advising defendant
that he had a right to appeal the court’s denial of his pro se motion to
dismiss, we hold defendant has failed to establish prejudicial error.

On 2 January 2015 around 4:30 a.m., Blair Mincey observed defen-
dant Israel John Rogers and another person breaking into her Honda
Accord and called the Wilmington Police Department. An officer
responded and observed defendant breaking into another vehicle, a
GMC Yukon. Defendant fled. After a short chase, defendant was appre-
hended and placed under arrest.

Defendant was indicted for two counts of breaking or entering a
motor vehicle, one count of resisting a public officer, and for having
attained habitual felon status. Subsequently, defendant “was sent up to
Butner for an evaluation to see if he was competent to stand trial[.]”
On 10 August 2016, the forensic psychiatrist who examined defendant
reported that he believed defendant to be capable of proceeding.

Defendant’s cases came on for trial during the 19 September 2016
session of New Hanover County Superior Court, the Honorable Jay D.
Hockenbury, Judge presiding. Defendant asked his attorney to file a
motion to dismiss for lack of subject matter jurisdiction, but his attorney
refused as she “felt the motions were frivolous and without merit[.]”!
At defendant’s request, his attorney filed a motion to withdraw.

1. Defendant’s jurisdictional argument appears to be based on defendant’s perceived
status of himself as a “sovereign citizen.” “[S]o-called ‘sovereign citizens’ are individuals
who believe they are not subject to courts’ jurisdiction[.] . . . [C]ourts repeatedly have been
confronted with sovereign citizens’ attempts to delay judicial proceedings, and summarily
have rejected their legal theories as frivolous.’ ” State v. Faulkner, __N.C. App. __,
792 S.E.2d 836, 842 (2016) (alterations in original) (quoting United States v. Davis, 586
Fed. App’x 534, 537 (11th Cir. 2014)).
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When defendant’s case was called, the court addressed defen-
dant directly, informing defendant that he would be permitted to file
his motion to dismiss for lack of jurisdiction and put it in the record.
The court also advised defendant that his attorney, as an officer of the
court, believed his “motions [were] frivolous and it would be a waste
of the Court’s time for her to spend time to make a formal motion to
dismiss based on subject matter, or that the Court has no jurisdiction
over [defendant], and therefore, she is not going to file those motions.”
The trial court advised defendant he could give his attorney any docu-
ments that he wanted filed, and then denied defense counsel’s motion
to withdraw.

The trial court received four handwritten documents from defen-
dant. Defendant was allowed to “make any arguments that he want[ed]
to make for the record,” and defendant did so. The trial court declared
the documents provided no basis for dismissing the charges and denied
defendant’s pro se motion to dismiss. The State then offered a plea
to defendant, which provided that he would plead guilty to all the
charges, the offenses would be consolidated for judgment, and a sen-
tence of twenty-three to forty months would be imposed.

After a break, defendant personally addressed the court again,
stating he had additional motions to make based on previously filed
documents. Defendant said he wanted to make an additional motion
concerning the “legitimacy of the claims brung [sic] against [him] before
[he] could take the plea.” The trial court responded by stating that

I made my ruling denying your motion to dismiss on
those two grounds [(lack of subject matter jurisdiction
and lack of in personam jurisdiction)]. So it’s all in the
record, and when this case is over with you have the
right to appeal my ruling, and this is part of the - - part
of the file that I'm sure will be looked at by someone as
part of the appellate process.

(Emphasis added). Thereafter, defendant chose to accept the State’s
plea offer, and the trial court proceeded to conduct a plea colloquy with
defendant—who entered an Alford plea—and to hear a factual basis for
the plea from the State. The plea colloquy included the following: “THE
COURT: Do you understand following a plea of guilty there are limita-
tions on your right to appeal? DEFENDANT: Yes, Sir.” Then, the trial
court advised defendant of the maximum possible punishment—176
months plus 60 days.
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The trial court accepted defendant’s Alford plea and ordered it
recorded, finding that it was “the informed choice of the defendant,
and the plea [was] made freely, voluntarily, and understandingly.” The
trial court sentenced defendant in accordance with the terms of his
plea. Thereafter, defendant purported to file written notice of appeal on
28 September 2016. Subsequently, defendant filed a petition for writ of
certiorari to this Court on 15 May 2017, and the State filed a motion to
dismiss the appeal on 23 May 2017.

Jurisdiction

[1] As an initial matter, we must determine whether this appeal is prop-
erly before this Court.

1. Appeal as of Right

The State has filed a motion to dismiss on the basis that, per state
statute, a defendant who pleads guilty generally does not have a right to
appeal. N.C. Gen. Stat. § 15A-1444(e) (2015); see State v. Pimental, 153
N.C. App. 69, 72, 568 S.E.2d 867, 869 (2002) (noting that a criminal defen-
dant’s right to appeal is purely a creation of state statute). We agree.

Except as provided in subsections (al) and (a2) of
this section and G.S. 15A-979, and except when a motion
to withdraw a plea of guilty or no contest has been denied,
the defendant is not entitled to appellate review as a
matter of right when he has entered a plea of guilty or
no contest to a criminal charge in the superior court, but
he may petition the appellate division for review by writ
of certiorari.

N.C.G.S. § 15A-1444(e) (emphasis added). Further, a defendant who
pleads guilty does not have a right to appeal whether the trial court
erred in determining his guilty plea was knowing and voluntary, State
v. Bolinger, 320 N.C. 596, 601, 359 S.E.2d 459, 462 (1987); State v. Santos,
210 N.C. App. 448, 450, 708 S.E.2d 208, 210 (2011), nor does he have a
right to appeal whether the trial court erred in denying his motion to
dismiss, State v. Shepley, 237 N.C. App. 174, 177, 764 S.E.2d 658, 660
(2014). Defendant concedes that he is not entitled to an appeal as of
right, acknowledging that “[a]ppellate review is contingent upon this
Court granting [his] petition for writ of certiorari as to one, or both,
of these issues.” Thus, defendant’s appeal is subject to dismissal. See
State v. Demaio, 216 N.C. App. 558, 561, 716 S.E.2d 863, 865 (2011) (“A
‘defendant is not entitled as a matter of right to appellate review of
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his contention that the trial court improperly accepted his guilty plea.””
(emphasis added) (quoting Bolinger, 320 N.C. at 601, 359 S.E.2d at 462).

2. Petition for Writ of Certiorari

Defendant, however, has filed a petition for writ of certiorari.
Pursuant to Rule 21 of the North Carolina Rules of Appellate Procedure,
this Court may, in its discretion, issue a writ of certiorari if one of the fol-
lowing circumstances applies: “when the right to prosecute an appeal has
been lost by failure to take timely action, or when no right of appeal
from an interlocutory order exists, or for review pursuant to N.C.G.S.
§ 15A-1422(c)(3) of an order of the trial court ruling on a motion for
appropriate relief.” N.C. R. App. P. 21(a)(1) (2017). “A petition for the
writ must show merit or that error was probably committed below.”
State v. Rouson, 226 N.C. App. 562, 563-64, 741 S.E.2d 470, 471 (2013)
(quoting State v. Grundler, 251 N.C. 177, 189, 111 S.E.2d 1, 9 (1959))
(denying the defendant’s petition for writ of certiorari where the defen-
dant failed to bring forth a meritorious argument or reveal error in the
trial court’s denial of his motion to suppress and in the acceptance of his
guilty pleas).

“[O]ur Supreme Court has held that when a trial court improperly
accepts a guilty plea, the defendant ‘may obtain appellate review of this
issue only upon grant of a writ of certiorari.’” ” Demaio, 216 N.C. App. at
562, 716 S.E.2d at 866 (citation omitted) (quoting Bolinger, 320 N.C.
at 601, 359 S.E.2d at 462). The State, in response to defendant’s peti-
tion, argues that the writ should not issue in this case; the State asserts
that, even assuming the trial court erred in advising defendant he could
appeal the denial of his motion to dismiss, defendant has failed to show
how his decision to plead guilty was based on this advice, or that it oth-
erwise invalidated his plea where defendant averred that he entered
the plea of his own free will, fully understanding what he was doing.
The State nevertheless acknowledges that Rule 21 does not restrict
this Court’s jurisdiction to review a trial court’s judgment or order by
certiorari. See State v. Stubbs, 368 N.C. 40, 44, 770 S.E.2d 74, 76 (2015)
(“[W]hile Rule 21 might appear at first glance to limit the jurisdiction
of the Court of Appeals, the Rules cannot take away jurisdiction given
to that court by the General Assembly in accordance with the North
Carolina Constitution.”).

Indeed, although recent Supreme Court decisions demonstrate that
this Court has jurisdiction to grant certiorari on grounds not explicitly
set forth in Rule 21, see, e.g., State v. Thomsen, 369 N.C. 22, 26-27, 789
S.E.2d 639, 642-43 (2016); Stubbs, 368 N.C. at 43—44, 770 S.E.2d at 76,
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this Court’s jurisprudence is far from clear in terms of whether this
Court has the authority to grant certiorari to consider the validity of

guilty pleas. See State v. Biddix, ___ N.C. App. __, , 780 S.E.2d 863,
866-67 (2015) (discussing Appellate Rule 21).
In State v. Ledbetter (Ledbetter III), N.C. App. , 794 S.E.2d

551 (per curiam), stay granted, __ N.C. ___, 794 S.E.2d 527 (2016),
this Court, on remand from the Supreme Court of North Carolina, was
tasked with reconsidering this Court’s earlier dismissal of the defen-
dant’s appeal, see State v. Ledbetter (Ledbetter I), N.C. App. ,
779 S.E.2d 164 (2015), rev. allowed and remanded by 369 N.C. 79, 793
S.E.2d 216 (Ledbetter II)—in light of Stubbs and Thomsen (which both
addressed “the appellate courts’ jurisdiction to issue the writ of certio-
rari upon the State’s petition, where statutorily authorized, after the trial
court granted both defendants’ MAR|[,]” Ledbetter III, N.C. App. at
__, 794 S.E.2d at 554)—in order to review the defendant’s petition for
writ of certiorari seeking review of her motion to dismiss, made prior to
entry of her guilty plea to DWI, see Ledbetter III, ___ N.C. App. at __,
794 S.E.2d at 553. In so doing, this Court in Ledbetter III framed the
issue and concluded as follows:

The issue in the present case does not pertain to the exis-
tence of appellate jurisdiction under the statutes. Rather,
the issue pertains to the “govern[ing] procedure” and pro-
cesses available to properly exercise our jurisdiction and
guide our discretion of whether to issue a writ of certio-
rari, following a defendant’s guilty plea. N.C. Rule App. P.
Rule 1(b) (2016). Defendant’s petition, purportedly under
N.C. Gen. Stat. § 15A-1444(e), does not invoke any of the
three grounds set forth in Appellate Rule 21 to guide this
Court’s discretion to issue the writ under this Rule to
review her guilty plea.

We are without a procedural basis to do so, without
invoking Rule 2 to suspend the Rules. . ..

Under the current language of Appellate Rule 21, no
procedural mechanism exists under that Rule to issue the
discretionary writ of certiorari to review the trial court’s
judgment entered upon Defendant’s guilty plea under
N.C. Gen. Stat. § 15A-1444(e), without further exercising
our discretion to invoke Rule 2 to suspend the Rules. . . .
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This Court’s jurisdiction to hear and consider issues
raised by a party is often broader, but not necessarily
synonymous, with the procedural framework under our
appellate rules. The appellate rules are replete with cir-
cumstances in which this Court possesses jurisdiction,
but the rules procedurally do not allow appellate review
without invoking Rule 2. . ..

Although the statute provides jurisdiction, this Court is
without a procedural process under either Rule 1 or 21 to
issue the discretionary writ under these facts, other than
by invoking Rule 2.

In the further exercise of our discretion under the
facts before us, we decline to invoke Rule 2 to suspend
the requirements of the appellate rules to issue the writ
of certiorari.

Id. at ___, 794 S.E.2d at 5564-55 (citations omitted); see State v. Perry,
No. COA16-862, 2017 WL 1650125, *#2-3 (N.C. Ct. App. May 2, 2017)
(unpublished) (relying on Ledbetter III, invoking Rule 2 in order to
review the defendant’s argument that the trial court erred in accepting
his guilty plea because it failed to inform him of the minimum sentence
of his convictions, and finding that the defendant failed to establish that
his guilty plea was accepted in violation of statute or that he was preju-
diced thereby). But see State v. Jones, ___N.C. App. __, 802 S.E.2d
518, 523 (2017) (“We have examined both Biddix and Ledbetter and con-
clude that these cases fail to follow the binding precedent established by
Stubbs, and as a result, do not control the outcome in the present case.
In this case, as in Stubbs, although defendant has a statutory right to
apply for a writ of certiorari to obtain review of his sentence, Appellate
Rule 21 does not include this circumstance [(defendant’s appeal of
the sentencing proceeding conducted upon his entry of a guilty plea)]
among its enumerated bases for issuance of the writ. We find the pres-
ent case to be functionally and analytically indistinguishable from that
of Stubbs and hold that, pursuant to the opinion of our Supreme Court
in Stubbs, this Court has jurisdiction to grant defendant’s petition for a
writ of certiorari. In the exercise of our discretion, we choose to grant
[the defendant’s] petition.”).

Notably, while the facts in the instant case seem to more closely
parallel those at issue in Ledbetter—a motion to dismiss is denied, the
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defendant enters a guilty plea, the defendant appeals and files a petition
for writ of certiorari for review of the trial court’s denial of the motion to
dismiss—Ledbetter did not contend with (and neither did Jones, for that
matter) the additional wrinkle in the analysis facing this Court in the
instant case—defendant’s argument that his guilty plea is invalid based
on the trial court’s assurance that defendant could appeal its denial of
his motion to dismiss.

There appear to be three alternatives available to this Court in order
to satisfactorily address the issues currently before us: (1) follow the
reasoning in Jones, which in turn relies on the reasoning in Stubbs, and
grant defendant’s petition for writ of certiorari; (2) follow the reasoning
in Ledbetter, deny defendant’s petition for writ of certiorari, and decline
to invoke Rule 2; or (3) follow the reasoning in Ledbetter, but invoke
Rule 2 to review the validity of defendant’s guilty plea. Complicating the
matter is the fact that our appellate courts have also held that when a
trial court improperly accepts a guilty plea, the defendant “may obtain
appellate review of this issue only upon grant of a writ of certiorari[,]”
see Demaio, 216 N.C. App. at 562, 716 S.E.2d at 866 (citation omitted)
(quoting Bolinger, 320 N.C. at 601, 359 S.E.2d at 462), and neither Stubbs,
Ledbetter, nor Jones addresses this precise and narrow issue in discuss-
ing Appellate Rule 21. Additionally, the general rule that we are bound
by the prior opinions of this Court which have decided the “same issue,”
see In re Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989), is
not helpful in the instant case where Jones dismissed Ledbetter 111 (and
Biddix) as they “fail[ed] to follow the binding precedent established
by Stubbs,” a North Carolina Supreme Court case, and, as a result, this
Court in Jones concluded those cases did not control. ___ N.C. App. at
__, 802 S.E.2d at 523.

However, where the facts in Ledbetter are arguably more analogous
(and applicable) to those in the instant case, compare Ledbetter 111,
N.C. App. at ___, 794 S.E.2d at 553 (involving the defendant’s attempt to
appeal the denial of a motion to dismiss followed by entry of a guilty
plea), with Jones, N.C. App. at , 802 S.E.2d at 520 (involving the
“defendant’s right to seek the issuance of a writ of certiorari in order to
obtain appellate review of the sentencing proceeding conducted upon
his entry of a plea of guilty” (emphasis added)), we conclude that no pro-
cedural mechanism exists under Rule 21 to issue the discretionary writ
of certiorari to review the trial court’s judgment entered upon defen-
dant’s guilty plea, but also exercise our discretion to invoke Rule 2 to
suspend the Rules and address the merits of defendant’s appeal. N.C. R.
App. P. 2 (2017) (“To prevent manifest injustice to a party, or to expedite
decision in the public interest, either court of the appellate division may
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... suspend or vary the requirements or provisions of any of these rules
in a case pending before it upon application of a party or upon its own
initiative . . .."); see Ledbetter III, N.C. App. at ___, 794 S.E.2d at 555
(citations omitted); see also Perry, 2017 WL 1650125, at *2.

Ordinarily, this Court invokes Rule 2 “[t]Jo prevent manifest injus-
tice,” see N.C. R. App. P. 2 (2017); here, we invoke Rule 2 to “expedite
decision in the public interest,” that is, to reach the merits in order to
caution the trial court as it advises litigants—especially pro se litigants
or litigants submitting pro se filings—on their right to appeal, to make
sure no plea is entered with the expectation of a right to appeal where
no right exists.

[2] Defendant contends his Alford plea was not entered voluntarily or
intelligently because the trial court erroneously advised him that he had
the right to appeal the court’s denial of his pro se motion to dismiss.
Assuming arguendo the trial court erred, we find this error harmless for
the reasons stated herein.

Pursuant to N.C. Gen. Stat. § 156A-1022, “a superior court judge may
not accept a plea of guilty or no contest from [a] defendant without first
addressing him personally and[,]” among other things “[d]etermining
that he understands the nature of the charge” and “[i]nforming him of
the maximum possible sentence on the charge for the class of offense
for which the defendant is being sentenced . ...” Id. § 15A-1022(a)(2), (6)
(2015). The guilty plea must be “entered by one fully aware of the direct
consequences, including the actual value of any commitments made to
him by the court.” State v. Smith, 352 N.C. 531, 550-51, 532 S.E.2d 773,
786 (2000) (quoting Brady v. United States, 397 U.S. 742, 755, 25 L. Ed.
2d 747, 760 (1960)).

In the instant case, defendant agreed to plead guilty pursuant to the
plea agreement, the trial court advised him of the maximum possible
punishment, see N.C.G.S. § 15A-1022(a)(6), and defendant averred that
he entered the plea of his own free will, see id. at § 15A-1022(a)(2). It
is also true that the trial court told defendant that he would have the
right to appeal the ruling denying his pro se motion to dismiss. However,
the trial court also advised defendant—and defendant indicated he
understood—that pleading guilty would place limitations on his right to
appeal, contradicting its earlier statement that defendant would “have
the right to appeal [the trial court’s] ruling.”

Accordingly, we agree with defendant that the trial court errone-
ously advised him that he had the right to appeal the denial of his pro se
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motion to dismiss after entering an Alford plea. However, having granted
review of this issue pursuant to Rule 2, we hold that any error by the trial
court is harmless.

“This Court reviews the trial court’s denial of a motion to dismiss de
novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007) (cita-
tion omitted). Questions of subject matter jurisdiction are reviewed de
novo. Harris v. Matthews, 361 N.C. 265, 271, 643 S.E.2d 566, 570 (2007).

“Subject-matter jurisdiction ‘involves the authority of a court to
adjudicate the type of controversy presented by the action before it.” ”
McKoy v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010)
(quoting Haker-Volkening v. Haker, 143 N.C. App. 688, 693, 547 S.E.2d
127, 130 (2001)). “Subject-matter jurisdiction derives from the law that
organizes a court and cannot be conferred on a court by action of the
parties or assumed by a court except as provided by that law.” Id. (cita-
tion omitted).

“The superior court has exclusive, original jurisdiction over all
criminal actions not assigned to the district court division by this
Article . . . .” N.C. Gen. Stat. § 7A-271 (2015) (emphasis added). “In
criminal cases, a valid indictment gives the trial court its subject matter
jurisdiction over the case.” In re M.S., 199 N.C. App. 260, 262 n.2, 681
S.E.2d 441, 443 n.2 (citing In re Griffin, 162 N.C. App. 487, 493, 592 S.E.2d
12, 16 (2004)).

On his motion to dismiss for lack of subject matter jurisdiction and
lack of personal jurisdiction, defendant made the following argument,
in pertinent part:

The reason why I say they have lack of jurisdiction,
because at the time I was born, I was born a natural - a
natural born American sovereign citizen. All right? I never
contracted at the time of birth with a birth certificate or
Social Security number.

... I am convinced that they have lack of jurisdiction, I
never contracted with the U.S. I never had anything in my
name. The United States is a corporation. All right. The
United States do not own me. They did not make me. I was
birthed by my mother, who mated with my father. . . .
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And the reason why I say lack of jurisdiction is that
common use of this term “persons” does not include the
sovereign and statute employed with ordinary not be con-
strued with do so. Title 1, United States Code, Section 1,
Note 12, United States v. United Mine Workers on 330
U.S. 258, apostrophe, 91 L.Ed 884. They said this is a form
of diplomatic immunity. While you are not excused for the
consequences of any legitimate crimes when youmay . . ..

... - legitimate crimes when you may commit against real
parties and which you call (unintelligible) to another citi-
zen as a sovereign, you cannot be forced to comply with
arbitrary administrative regulations imposed by Congress
on federal citizens. All right.

Then once the prosecutors can prove that I con-
tracted with the State willingly and intelligently, with full
disclosure of the facts, then we can move on to the next
step, talking about the charges brung [sic] against the
persons. . . .

THE COURT: All right. For those reasons you don’t feel
that the State of North Carolina has jurisdiction over you
to try the case; is that right, Mr. Rogers?

THE DEFENDANT: Yes, sir[.]

Defendant’s argument failed to present a coherent, legally recog-
nized challenge to the trial court’s jurisdiction. For example, defendant
did not challenge the validity of the indictments in the instant case,
which, if defective or invalid, would deprive the trial court of jurisdic-
tion to enter judgment. See In re M.S., 199 N.C. App. at 262 n.2, 681
S.E.2d at 443 n.2 (“[A] facially invalid indictment deprives the trial court
of jurisdiction to enter judgment in a criminal case.” (quoting State
v. McKoy, 196 N.C. App. 650, 654, 675 S.E.2d 406, 410 (2009))). Here,
defendant presents no argument that negates the authority of the trial
court to exercise personal and subject matter jurisdiction over defen-
dant in the instant case. Defendant’s argument is overruled.

NO PREJUDICIAL ERROR.
Judges DAVIS and INMAN concur.
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V.

JASON LEE SAWYERS

No. COA16-1296
Filed 7 November 2017

1. Motor Vehicles—reckless driving—driving while impaired—
motion to dismiss—sufficiency of evidence—driver—corpus
delicti rule—confession

The trial court did not err by denying defendant’s motion to
dismiss the charges of reckless driving and driving while impaired
based on alleged insufficient evidence that he was the driver. The
corpus delicti rule was satisfied where the State presented sufficient
evidence to establish that the car accident resulted from reckless
and impaired driving, and thus, the State could use defendant’s con-
fession to prove his identity as the perpetrator.

2. Drugs—possession of marijuana paraphernalia—motion to
dismiss—brass pipe—constructive possession

The trial court did not err by denying defendant’s motion to dis-
miss the charge of possession of marijuana paraphernalia where suf-
ficient incriminating circumstances existed for the jury to find that
defendant constructively possessed a brass pipe. Defendant was
driving the pertinent car immediately before the accident, an officer
discovered the pipe on the driver’s side floorboard of the vehicle and
detected an odor of marijuana in the pipe, and defendant admitted
the marijuana found on his person belonged to him.

Appeal by defendant from judgments entered 28 July 2016 by Judge
Eric C. Morgan in Stokes County Superior Court. Heard in the Court of
Appeals 16 May 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Ronald D. Williams, I, for the State.

Parish & Cooke, by James R. Parish, for defendant-appellant.
CALABRIA, Judge.

Jason Lee Sawyers (“defendant”) appeals from judgments entered
upon jury verdicts finding him guilty of driving while impaired, driving
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while license revoked, reckless driving, possession of up to one-half
ounce of marijuana, and possession of marijuana paraphernalia. After
careful review, we conclude that defendant received a fair trial, free
from error.

1. Background

At approximately 5:30 p.m. on 11 February 2015, defendant and
his girlfriend, Martha Goff (“Goff”), were driving southbound on Old
Highway 52 in King, North Carolina. They were traveling at a high rate
of speed in Goff’s Dodge Charger, and the driver lost control of the car
through a sharp curve. After swerving several times, the car spun off
the road, hit a tree, and landed in a ditch. Volunteer firefighter William
Tedder (“Tedder”) heard the “horrendous” crash from a nearby ceme-
tery where he was working, and he immediately reported to the scene.
Several other drivers who witnessed the accident also pulled over, pro-
vided assistance, and called law enforcement.

Approximately five minutes after defendant’s car landed in a ditch,
Sergeant Kevin Crane (“Sergeant Crane”) of the King Police Department
arrived. Sergeant Crane discovered that the Charger was severely
damaged: the passenger’s side door would not open, and one of the front
wheels was missing. Defendant, seated in the driver’s seat, appeared very
fidgety and nervous while speaking with Tedder. Goff was seated in the
passenger’s seat. Sergeant Crane detected an odor of alcohol emanating
from the vehicle.

Emergency Medical Services arrived and examined defendant and
Goff to determine whether they sustained injuries. Meanwhile, Sergeant
Crane investigated the vehicle. Goff’s purse was on the passenger’s
side floorboard, and some of its contents had scattered on the floor
during the crash. Sergeant Crane discovered a brass pipe laying on the
driver’s side floorboard, near the base of the seat. When he inspected
the pipe, he detected an odor of marijuana on it. Based on his train-
ing and experience, Sergeant Crane concluded that the brass pipe was
drug paraphernalia.

Defendant and Goff were seated in the ambulance when Trooper
Kevin Johnson (“Trooper Johnson”) of the North Carolina Highway
Patrol arrived at approximately 5:46 p.m. Sergeant Crane gave the
brass pipe to Trooper Johnson, and Tedder advised that defendant had
been behind the wheel when Tedder first arrived to the scene. After
investigating the Charger, Trooper Johnson approached the ambulance
to interview defendant and Goff.
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At first, defendant denied driving, but upon further questioning,
he admitted that he was the driver. However, defendant denied that he
had been drinking prior to the accident. When Trooper Johnson asked
defendant to produce his driver’s license, defendant provided an identifi-
cation card and admitted that his license was revoked. Trooper Johnson
subsequently conducted a pat-down search of defendant and discovered
a pill bottle containing a small amount of marijuana in his right front
pocket.

Trooper Johnson detected a strong odor of alcohol on defendant’s
breath and noticed that defendant’s eyes were red and glassy, and his
speech was slurred. Based on these indicators, Trooper Johnson opined
that defendant was appreciably impaired. Trooper Johnson began
administering a field sobriety test, but defendant admitted that he was
intoxicated and refused to cooperate. Consequently, Trooper Johnson
arrested defendant for driving while impaired.

On 4 January 2016, defendant was indicted by a grand jury in
Stokes County Superior Court for habitual impaired driving; driving
while license revoked; reckless driving; possession of up to one-half
ounce of marijuana; and possession of marijuana paraphernalia. A jury
trial commenced on 25 July 2016. At the close of the State’s evidence,
defendant moved to dismiss all charges for insufficient evidence.
Defendant argued that in order to satisfy the driving element of these
offenses, the State must prove that the vehicle was actually “moving
and running,” and here, the evidence merely showed that the defendant
was “sitting in the passenger seat of a wrecked car[.]” After allowing the
State to respond, the trial court denied defendant’s motion. Defendant
subsequently presented evidence but did not testify. Defendant renewed
his motion for dismissal at the close of all evidence, and the trial court
denied the motion as to all charges.

On 28 July 2016, the jury returned verdicts finding defendant
guilty of all charges. At sentencing, defendant stipulated to his prior
convictions and status as a habitual impaired driver. For habitual
impaired driving, the trial court sentenced defendant to 17-30 months
in the custody of the North Carolina Division of Adult Correction. The
trial court also imposed a 120-day suspended sentence for driving while
license revoked, and a 60-day suspended sentence for the consolidated
offenses of reckless driving, possession of marijuana, and possession of
marijuana paraphernalia. Defendant appeals.
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II. Analysis

On appeal, defendant contends that the trial court erred in denying
his motion to dismiss the charges of: (1) reckless driving and driving
while impaired; and (2) possession of marijuana paraphernalia.

We review the trial court’s denial of a defendant’s motion to dismiss
de novo. State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007).
In reviewing a defendant’s motion to dismiss, the question for the trial
court “is whether there is substantial evidence (1) of each essential ele-
ment of the offense charged, or of a lesser offense included therein, and
(2) of defendant’s being the perpetrator of such offense. If so, the motion
is properly denied.” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451,
455 (citation omitted), cert. denied, 531 U.S. 890, 148 L. Ed. 2d 150
(2000). “Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” State v. Smith,
300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980).

“[T]he trial court must consider all evidence admitted, whether
competent or incompetent, in the light most favorable to the State, giv-
ing the State the benefit of every reasonable inference and resolving any
contradictions in its favor.” State v. Rose, 339 N.C. 172, 192, 451 S.E.2d
211, 223 (1994), cert. denied, 515 U.S. 1135, 132 L. Ed. 2d 818 (1995).
Accordingly, “the defendant’s evidence should be disregarded unless it
is favorable to the State or does not conflict with the State’s evidence.
The defendant’s evidence that does not conflict may be used to explain
or clarify the evidence offered by the State.” State v. Scott, 356 N.C. 591,
596, 573 S.E.2d 866, 869 (2002) (citations and quotation marks omitted).

A. Driving Offenses

[1] Defendant first challenges the trial court’s denial of his motion to
dismiss under the corpus delicti rule. Specifically, defendant contends
that the State presented insufficient evidence to establish that he was
driving the car. We disagree.

The corpus delicti rule requires that there be corroborative evi-
dence, independent of a defendant’s extrajudicial confession, which
tends to prove the commission of the charged offense. State v. Parker,
315 N.C. 222, 231, 337 S.E.2d 487, 491 (1985). “It is well established in
this jurisdiction that a naked, uncorroborated, extrajudicial confession
is not sufficient to support a criminal conviction.” State v. Trexler, 316
N.C. 528, 531, 342 S.E.2d 878, 880 (1986). Accordingly, “[w]hen the State
relies upon a defendant’s extrajudicial confession, we apply the corpus
delicti rule to guard against the possibility that a defendant will be
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convicted of a crime that has not been committed.” State v. Cox, 367
N.C. 147, 151, 749 S.E.2d 271, 275 (2013) (citation and quotation marks
omitted). “This inquiry is preliminary to consideration of whether the
State presented sufficient evidence to survive the motion to dismiss.” Id.

In North Carolina, there are two approaches to the corpus delicti
rule. Id. at 153, 749 S.E.2d at 276. According to the traditional approach,
the State’s independent evidence must “ ‘touch or concern the corpus
delicti’—literally, the body of the crime, such as the dead body in a
murder case.” Id. at 151, 749 S.E.2d at 275 (brackets omitted) (quoting
Parker, 315 N.C. at 229, 337 S.E.2d at 491). However, “the corrobora-
tive evidence need not in any manner tend to show that the defendant
was the guilty party.” Id. at 152, 749 S.E.2d at 275 (citation and internal
quotation marks and ellipsis omitted). Rather, once “the State presents
evidence tending to establish that the injury or harm constituting the
crime occurred and was caused by criminal activity, then the corpus
delicti rule is satisfied and the State may use the defendant’s confession
to prove his identity as the perpetrator.” Id.

However, the traditional approach to the corpus delicti rule has
limitations. Indeed, “a strict application . . . is nearly impossible in those
instances where the defendant has been charged with a crime that
does not involve a tangible corpus delicti such as is present in homi-
cide (the dead body), arson (the burned building) and robbery (missing
property).” Parker, 315 N.C. at 232, 337 S.E.2d at 493 (providing “cer-
tain ‘attempt’ crimes, conspiracy and income tax evasion” as examples
of crimes that involve no isolated, tangible injury). Acknowledging this
shortcoming, in State v. Parker, our Supreme Court adopted a second
approach to the corpus delicti rule, which applies in non-capital cases:

[W]hen the State relies upon the defendant’s confession to
obtain a conviction, it is no longer necessary that there be
independent proof tending to establish the corpus delicti of
the crime charged if the accused’s confession is supported
by substantial independent evidence tending to establish
its trustworthiness, including facts that tend to show the
defendant had the opportunity to commit the crime.

Id. at 236, 337 S.E.2d at 495. The Court emphasized, however, that “when
independent proof of loss or injury is lacking, there must be strong cor-
roboration of essential facts and circumstances embraced in the defen-
dant’s confession. Corroboration of insignificant facts or those unrelated
to the commission of the crime will not suffice.” Id.



344 IN THE COURT OF APPEALS

STATE v. SAWYERS
[256 N.C. App. 339 (2017)]

Significantly, the Parker rule did not supersede our traditional
approach. Cox, 367 N.C. at 153, 749 S.E.2d at 276. “Rather, the State may
now satisfy the corpus delicti rule under the traditional formulation or
under the Parker formulation.” Id.

On appeal, defendant contends that the State failed to present suf-
ficient corroborative evidence, independent of his extrajudicial con-
fession to Trooper Johnson, identifying defendant as the driver of the
Charger. We disagree. Defendant’s argument demonstrates a common
misunderstanding of the corpus delicti rule. As previously explained,
the rule “guard[s] against the possibility that a defendant will be con-
victed of a crime that has not been committed.” Id. at 151, 749 S.E.2d at
275. Significantly, however, “a confession identifying who committed the
crime is not subject to the corpus delicti rule.” State v. Ballard, __ N.C.
App. _, _, 781 S.E.2d 75, 78 (2015) (emphasis added) (citing Parker,
315 N.C. at 231, 337 S.E.2d at 492-93), disc. review denied, 368 N.C. 763,
782 S.E.2d 514 (2016).

In the instant case, the State presented substantial evidence to
establish that the cause of the car accident was criminal activity, i.e.
reckless and impaired driving. Three witnesses testified that immedi-
ately before the crash, the Charger’s driver was speeding and driving in
an unsafe manner on a curvy section of Highway 52. Sergeant Crane tes-
tified that when he arrived to the scene of the accident, he detected an
odor of alcohol emanating from both of the vehicle’s occupants. While
it may have been unclear at that time whether defendant or Goff was
the driver, the corpus delicti rule merely “requires the State to present
evidence tending to show that the crime in question occurred. The rule
does not require the State to logically exclude every possibility that the
defendant did not commit the crime.” Cox, 367 N.C. at 152, 749 S.E.2d
at 275. Here, the State presented sufficient evidence to establish that
the car accident resulted from reckless and impaired driving. Therefore,
“the corpus delicti rule is satisfied and the State may use the defendant’s
confession to prove his identity as the perpetrator.” Id.

Moreover, two motorists who stopped to assist after the accident
testified that they witnessed defendant exiting from the driver’s side of
the vehicle mere “seconds” after the crash occurred. In addition, Tedder
testified that when he arrived to the scene, defendant was exiting the
Charger on the driver’s side, and Goff was reclined in the passenger’s
seat. Sergeant Crane subsequently recovered Goff’s purse from the pas-
senger’s side floorboard. This independent evidence both supports the
trustworthiness of defendant’s confession, Parker, 315 N.C. at 236, 337
S.E.2d at 495, and defeats his challenge to the sufficiency of the evidence
on appeal. Cox, 367 N.C. at 155, 749 S.E.2d at 277.
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Defendant argues that the State failed to rebut Goff’s testimony that
she was driving the Charger prior to the accident. However, on a motion
to dismiss, the trial court disregards the defendant’s evidence “unless it
is favorable to the State or does not conflict with the State’s evidence.”
Scott, 356 N.C. at 596, 573 S.E.2d at 869. Goff’s testimony clearly con-
flicts with the State’s evidence. Accordingly, the trial court properly dis-
regarded this evidence upon review of defendant’s motion to dismiss.
This argument is overruled.

B. Possession of Marijuana Paraphernalia

[2] Defendant next asserts that the State failed to present substantial
evidence that defendant constructively possessed the marijuana pipe.
We disagree.

In North Carolina,

[i]t is unlawful for any person to knowingly use, or to pos-
sess with intent to use, drug paraphernalia to plant, propa-
gate, cultivate, grow, harvest, manufacture, compound,
convert, produce, process, prepare, test, analyze, pack-
age, repackage, store, contain, or conceal marijuana or
to inject, ingest, inhale, or otherwise introduce marijuana
into the body.

N.C. Gen. Stat. § 90-113.22A(a) (2015). “Drug paraphernalia” means “all
equipment, products and materials of any kind that are used to facili-
tate, or intended or designed to facilitate, violations of the Controlled
Substances Act[.]” N.C. Gen. Stat. § 90-113.21(a). While the statutory
definition specifically includes metal pipes and other objects used “for
ingesting, inhaling, or otherwise introducing marijuana . . . into the
body,” N.C. Gen. Stat. § 90-113.21(a)(12), “all . . . relevant evidence . . .
may be considered” in determining whether an item constitutes drug
paraphernalia. N.C. Gen. Stat. § 90-113.21(b).

To prove a violation of N.C. Gen. Stat. § 90-113.22A, the State must
establish that the defendant possessed drug paraphernalia with the
intent to use it in connection with a controlled substance. See State
v. Hedgecoe, 106 N.C. App. 157, 164,415 S.E.2d 777, 781 (1992). Possession
may be actual or constructive. State v. Garrett, _ N.C. App. __, _, 783
S.E.2d 780, 784 (2016). “A defendant has constructive possession of
contraband where, while not having actual possession, he has the intent
and capability to maintain control and dominion over it.” Id. (citation
and internal quotation marks omitted). When the defendant does not
have exclusive control over the premises where the contraband is found,
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“the State must show other incriminating circumstances sufficient for
the jury to find [the] defendant had constructive possession.” Id. (cita-
tion omitted). “Whether sufficient incriminating circumstances exist to
support a finding of constructive possession is a fact-specific inquiry
dependent upon the totality of the circumstances in each case.” Id.

Here, although defendant did not have exclusive possession of the
Charger, sufficient incriminating circumstances existed for the jury to
find that defendant constructively possessed the brass pipe. The State
presented substantial evidence that defendant was driving the Charger
immediately before the accident. Sergeant Crane discovered the pipe on
the driver’s side floorboard of the vehicle, and he detected an odor of mari-
juana in the pipe. Furthermore, when Trooper Johnson discovered a small
amount of marijuana on defendant’s person, defendant admitted that the
contraband belonged to him. See N.C. Gen. Stat. § 90-113.21(b)(4)-(5)
(providing that “[t]he proximity of the object to a controlled substance”
and “[t]he existence of any residue of a controlled substance on the
object” are relevant considerations in determining whether an object is
drug paraphernalia). The jury could reasonably infer from these circum-
stances that defendant constructively possessed the pipe and intended
to use it to smoke the marijuana that he actually possessed. Such evi-
dence was more than sufficient for the trial court to deny defendant’s
motion to dismiss.

III. Conclusion

Because the State’s evidence established that the accident was
caused by reckless and impaired driving, the corpus delicti rule was
satisfied, and defendant’s confession provided substantial evidence that
he was the driver. Cox, 367 N.C. at 155, 749 S.E.2d at 277. Furthermore,
there were sufficient incriminating circumstances to support a jury find-
ing that defendant constructively possessed the brass pipe, an object
of drug paraphernalia pursuant to N.C. Gen. Stat. § 90-113.21. For these
reasons, we hold that the trial court did not err by denying defendant’s
motion to dismiss.

NO ERROR.
Judges BRYANT and STROUD concur.
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STATE OF NORTH CAROLINA
V.

STACY ALLEN SIMMONS

No. COA17-155
Filed 7 November 2017

Indictment and Information—amendment—drug trafficking—
referenced substance changed from heroin to opiates—sub-
stantial alteration of charges

The trial court erred by permitting the State to amend a drug
trafficking indictment by changing the referenced substance
from heroin to opiates where the effect of the amendment was to
substantially alter the trafficking charges in violation of N.C.G.S.
§ 15A-923. The fact that the amendment occurred before the trial
began did not change the fact that the amendment was impermissible.

Appeal by defendant from judgments entered 14 July 2016 by Judge
Robert C. Ervin in Mecklenburg County Superior Court. Heard in the
Court of Appeals 19 September 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Thomas O. Lawton III, for the State.

W. Michael Spivey for defendant-appellant.

DAVIS, Judge.

The issue in this case is whether the trial court erred by allowing
the State at the beginning of trial to amend the indictment charging the
defendant with trafficking in heroin and instead charge him with traf-
ficking in opiates. Stacy Allen Simmons (“Defendant”) appeals from his
convictions for possession of marijuana, possession of cocaine, traffick-
ing in opiates by transportation, and trafficking in opiates by possession.
Because we conclude that the State’s actions constituted a substantial
alteration of the indictment that is not permitted under our law, we
vacate Defendant’s convictions for trafficking in opiates by transporta-
tion and by possession.

Factual and Procedural Background

The State presented evidence at trial tending to establish the follow-
ing facts: On 26 November 2014, Officer Adam Thompson, along with
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five other officers of the Charlotte-Mecklenburg Police Department, was
patrolling the area of the Greenleafe Inn in Charlotte, North Carolina.
The Greenleafe Inn was known to the officers as a “crime hotspot”
where drug-related arrests had been made in the past.

In the parking lot, Officer Thompson observed a man sitting in the
passenger seat of a white utility van with its engine and lights turned off.
He suspected the man may have been waiting to buy or sell drugs. Officer
Thompson approached the van, and the occupant of the vehicle stated
that his name was John Turner. After Officer Scottie Carson noticed a
crossbow on the floor of the vehicle, Officer Thompson asked Turner to
exit the van. As he did so, Turner wiped a white substance from his pants
that Officer Thompson suspected was cocaine.

The officers searched Turner and the vehicle and found a plastic
wrapper containing heroin residue in his pocket. They also discovered
inside the van 32 syringes, 0.5 grams of heroin, and a spoon containing
heroin residue. Turner told the officers he was a heroin addict and was
waiting on his dealer to arrive. He identified Defendant as his heroin
dealer and said that Defendant would be driving either a black Lexus or
a silver Kia minivan. Turner further informed the officers that they would
find heroin in a “Hide-A-Key” box under the hood of Defendant’s vehicle.

Officer Thompson then waited with Turner in his motel room for
Defendant to arrive. Eventually, a silver Kia minivan drove into the
parking lot and parked across from Turner’s room. Defendant exited
the vehicle with a young child in his arms and approached Turner’s
room. Officer Thompson opened the door as Defendant prepared to
knock, and Defendant immediately turned and began walking away.
Officer Thompson ordered him to stop, and Defendant complied. Officer
Thompson proceeded to search Defendant but did not find any contra-
band. Officers Thompson and Carson then asked Defendant if there was
any heroin concealed on the child. After an initial denial, Defendant
admitted having placed a packet of heroin in the child’s pants.

Defendant was arrested, and Officers Todd Zielinski and Jonathan
Brito conducted a search of the Kia. On the passenger side of the vehicle,
they found two digital scales, a partially smoked marijuana “blunt,” and
$800 in cash. Under the hood was a black “Hide-A-Key” box containing
“balloons” of heroin as well as a pill bottle containing marijuana, crack
cocaine, and 17 hydrocodone pills. The officers also found a revolver
wrapped in a sock under the hood. Testing conducted by a forensic chem-
ist revealed that the hydrocodone weighed 4.62 grams, the heroin recov-
ered from the child’s pants weighed 0.84 grams, and the heroin found
under the hood of the Kia weighed 3.77 grams.
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On 8 December 2014, Defendant was indicted by a grand jury
on charges of misdemeanor child abuse, possession of a firearm by
a felon, possession of marijuana, possession with intent to sell or
deliver (“PWISD”) cocaine, PWISD heroin, trafficking in heroin by
transportation, trafficking in heroin by possession, possession of drug
paraphernalia, maintaining a vehicle or dwelling for the purpose of
using controlled substances, and possession of a Schedule III controlled
substance. On 5 July 2016, a hearing was held before the Honorable
Robert C. Ervin in Mecklenburg County Superior Court to address
various pre-trial matters. At the hearing, the State announced that it
was dismissing five of the charges. As a result, the charges remaining
against Defendant were possession of a firearm by a felon, possession of
marijuana, PWISD cocaine, trafficking in heroin by transportation, and
trafficking in heroin by possession.

At that point in the proceedings, Defendant’s counsel informed the
court that Defendant “intend[ed] to admit to the heroin that was found in
the pants leg of the daughter.” The prosecutor then stated the following:

[PROSECUTORY]: Your Honor, I did have one thing,
and I apologize that I didn’t mention it yet. Quite frankly,
I wasn’t anticipating doing this, but based on what I've
been hearing from the defense, I think it’s appropriate.
The state would move to amend the trafficking indict-
ments. They right now read possession of heroin. I think
the more appropriate word should be opiate or opiates. . ..
Defendant has been on notice that in addition to heroin
that was seized from the vehicle, there was also hydroco-
done that was seized from the vehicle, as he was charged
with that. That is one of the charges that’s been dismissed
this morning but doesn’t change the nature of the offense.
Defendant has a lab result that includes the hydrocodone,
includes the different bags of heroin that were weighed.
They all are the same exact, or treated exactly the same
under the law, and so we’d be moving to amend the indict-
ments just to change the word heroin to opiates|.]

Defendant objected to the State’s motion to amend the indict-
ment. However, the trial court granted the State’s motion and allowed
the amendment.

Defendant’s trial began that same morning. On 11 July 2016, the jury
convicted Defendant of possession of marijuana, possession of cocaine,
trafficking in opiates by transportation, and trafficking in opiates by
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possession. Defendant was found not guilty of possession of a firearm
by a felon.

The trial court consolidated the trafficking convictions and
sentenced Defendant to 70 to 93 months imprisonment. The trial court
also consolidated his convictions for possession of marijuana and
cocaine and sentenced him to a term of 8 to 19 months imprisonment
to be served consecutively to the trafficking sentence. The court then
suspended the sentence for the possession convictions, and Defendant
was placed on 36 months of supervised probation. Defendant gave oral
notice of appeal.

Analysis

Defendant’s sole argument on appeal is that the trial court erred by
permitting the State to amend his drug trafficking indictment by chang-
ing the substance referenced therein from “heroin” to “opiates[.]” He
contends that the effect of the amendment was to substantially alter the
trafficking charges in violation of N.C. Gen. Stat. § 15A-923.

The statute proscribing trafficking in opiates provides, in pertinent
part, as follows:

Any person who sells, manufactures, delivers, transports,
or possesses four grams or more of opium or opiate, or
any salt, compound, derivative, or preparation of opium
or opiate . . . including heroin, or any mixture containing
such substance, shall be guilty of a felony which felony
shall be known as ‘trafficking in opium or heroin’ and if the
quantity of such controlled substance or mixture involved:

a. Is four grams or more, but less than 14 grams, such
person shall be punished as a class F felon . . .

N.C. Gen. Stat. § 90-95(h)(4) (2015).

While heroin is specifically mentioned in the statutory language,
hydrocodone is also a covered substance under N.C. Gen. Stat.
§ 90-95(h)(4) as an opium derivative. State v. Johnson, 214 N.C. App.
436, 441, 714 S.E.2d 502, 506, disc. review denied, 365 N.C. 362, 718
S.E.2d 393 (2011). All opiates in a person’s possession may be aggre-
gated to reach the statutory weight threshold of four grams. See State
v. Hazel, 226 N.C. App. 336, 347, 739 S.E.2d 196, 202-03 (holding that
heroin found on defendant’s person could be combined with heroin
found in defendant’s apartment to support trafficking conviction under
N.C. Gen. Stat. § 90-95(h)(4)), appeal dismissed and disc. review
denied, 367 N.C. 219, 747 S.E.2d 582 (2013).
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It is well established that “[a] felony conviction must be supported
by a valid indictment which sets forth each essential element of the
crime charged.” State v. LePage, 204 N.C. App. 37, 49, 693 S.E.2d 157,
165 (2010) (citation omitted). An indictment that “fails to state some
essential and necessary element of the offense” is fatally defective. State
v. Wilson, 128 N.C. App. 688, 691, 497 S.E.2d 416, 419 (citation and quota-
tion marks omitted), disc. review improvidently allowed, 349 N.C. 289,
507 S.E.2d 38 (1998). Where an indictment is fatally defective, the supe-
rior court lacks subject matter jurisdiction over the case. State v. Justice,
219 N.C. App. 642, 643, 723 S.E.2d 798, 800 (2012) (citation omitted).

We review the trial court’s granting of a motion to amend an indict-
ment de novo. State v. Avent, 222 N.C. App. 147, 148, 729 S.E.2d 708,
710 (citation omitted), writ of supersedeas denied and disc. review
denied, 366 N.C. 411, 736 S.E.2d 176 (2012). N.C. Gen. Stat. § 15A-923
provides that “[a] bill of indictment may not be amended.” N.C. Gen.
Stat. § 15A-923(e) (2015). “Our Supreme Court has interpreted the term
‘amendment’ under N.C.G.S. § 15A-923(e) to mean any change in the
indictment which would substantially alter the charge set forth in
the indictment.” State v. De la Sancha Cobos, 211 N.C. App. 536, 541,
711 S.E.2d 464, 468 (2011) (citation and quotation marks omitted). In
determining whether an amendment amounts to a substantial alteration,
courts “must consider the multiple purposes served by indictments.”
State v. Silas, 360 N.C. 377, 380, 627 S.E.2d 604, 606 (2006) (citation
omitted). These purposes are as follows:

(1) to provide certainty so as to identify the offense, (2)
to protect the accused from twice being put in jeopardy
for the same offense, (3) to enable the accused to pre-
pare for trial, and (4) to enable the court, on conviction or
plea of guilty or nolo contendere, to pronounce sentence
according to the rights of the case.

State v. Foster, 10 N.C. App. 141, 142-43, 177 S.E.2d 756, 757 (1970) (cita-
tion omitted).

In Silas, our Supreme Court held that where an indictment alleges
one theory of an offense, the State may not later amend the indictment
to allege a different theory. Silas, 360 N.C. at 382, 627 S.E.2d at 607.
In Silas, the defendant was initially indicted for felonious breaking
and entering with the intent to commit murder. Id. at 379, 627 S.E.2d
at 606. After the close of all the evidence, the indictment was amended
to change the felony the defendant allegedly intended to commit from
murder to assault with a deadly weapon. Id. The Court held that the
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amendment was impermissible because “the indictment served as
notice to defendant apprising him of the State’s theory of the offense.”
Id. at 382, 627 S.E.2d at 608. As a result, “[t]he subsequent alteration
prejudiced defendant as he relied upon the allegations in the original
indictment to his detriment in preparing his case upon the assumption
the prosecution would proceed upon a theory the defendant intended to
commit murder.” Id.

Similarly, in State v. Frazier, __ N.C. App. __, 795 S.E.2d 654, disc.
review denied, __ N.C. __| 799 S.E.2d 51 (2017), this Court held that
an amendment to an indictment that allowed the jury to convict the
defendant of negligent child abuse under a theory not alleged in the
original indictment was impermissible. Id. at __, 795 S.E.2d at 656-57.
The initial indictment alleged that the defendant committed child abuse
by negligently failing to treat her child’s chest and facial wounds. Id. at
_, 795 S.E.2d at 656. During trial, however, the State was permitted to
amend the child abuse indictment to allege that the defendant failed
to provide a safe environment for her child. Id. at __, 795 S.E.2d at 656.
We held that “[u]nder this new theory, the jury could convict based on
a finding that Defendant’s failure to provide a safe living environment
was the cause of her child’s wounds in the first instance, irrespective of
whether she attempted to treat the wounds after they had been inflicted.”
Id. at __, 795 S.E.2d at 656-57. Thus, we concluded that the amendment
in Frazier constituted a substantial alteration of the indictment. Id. at
__, 795 S.E.2d at 656.

In the present case, Defendant argues that broadening the scope of
his indictment to include additional substances by changing “heroin” to
“opiates” was a substantial alteration and thus an impermissible amend-
ment of the indictment. We agree.

It is well established that “amending an indictment by adding an
essential element is substantially altering the indictment.” De la Sancha
Cobos, 211 N.C. App. at 541, 711 S.E.2d at 468 (quotation marks and brack-
ets omitted). This Court has held that “the identity of the controlled sub-
stance that defendant allegedly possessed is considered to be an essential
element which must be alleged properly in the indictment.” State v. Stith,
__N.C. App. __, __, 787 S.E.2d 40, 44 (2016) (citation and quotation marks
omitted), aff'd per curiam, __N.C. __, 796 S.E.2d 784 (2017).

In State v. Ledwell, 171 N.C. App. 328, 614 S.E.2d 412, disc. review
denied, 360 N.C. 73, 622 S.E.2d 624 (2005), we held that an indictment
alleging possession of methylenedioxyamphetamine was facially invalid
for failing to allege a substance listed under Schedule I of the North
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Carolina Controlled Substances Act. Id. at 333, 614 S.E.2d at 415. We
ruled that while “3, 4-methylenedioxyamphetamine” was a substance
listed under Schedule I, the absence of the correct numerical prefix in
the indictment rendered it fatally flawed. Id. at 332-33, 614 S.E.2d at
414-15 (citation omitted). This Court explained that “we cannot regard
this defect as a mere technicality, for the chemical and legal definition
of these substances is itself technical and requires precision.” Id. at 332,
614 S.E.2d at 415 (citation omitted); see also State v. Ahmadi-Turshizz,
175 N.C. App. 783, 785-86, 625 S.E.2d 604, 605-06 (noting “Schedule I of
the North Carolina Controlled Substances Act . . . identifies a long list
of controlled substances by their specific chemical names” and hold-
ing that indictment alleging possession, sale, and delivery of methy-
lenedioxymethamphetamine was defective for “fail[ing] to include
‘3, 4" [prefix] as required”), writ of supersedeas denied and disc. review
denied, 369 N.C. 484, 631 S.E.2d 133 (2006).

Similarly, in LePage, we held that an indictment charging the defen-
dant with contaminating food or drink with a controlled substance was
fatally defective because it identified the alleged controlled substance
as “benzodiazepines” rather than “Clonazepam.” 204 N.C. App. at 54, 693
S.E.2d at 168. In explaining the importance of the distinction, we stated
as follows:

The term ‘benzodiazepine’ describes a class of drug which
encompasses a number of individual drugs. There is not
a drug called simply ‘benzodiazepine;’ rather, there exist
several drugs, including Clonazepam . . . all of which
fall within the class of benzodiazepines. . . . In essence,
Clonazepam is a benzodiazepine. However, not all benzo-
diazepines are Clonazepam.

Id. at 52-53, 693 S.E.2d at 167. Thus, in assessing the validity of an indict-
ment, the distinction between a specific controlled substance and the
category of controlled substances to which it belongs is a critical one.

In State v. Williams, 242 N.C. App. 361, 774 S.E.2d 880 (2015), this
Court held that where an indictment for possession with intent to manu-
facture, sell, or deliver a Schedule I substance failed to allege possession
of a substance classified under Schedule I, the indictment could not be
amended to properly allege possession of a Schedule I substance. Id. at
368, 774 S.E.2d at 88b. In that case, the original indictment alleged that
the defendant possessed methylethcathinone. Id. at 363-64, 774 S.E.2d at
883. We noted that, although methylethcathinone was not a Schedule I
substance, 4-methylethcathinone was, in fact, listed under Schedule I and
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the indictment was amended prior to trial to add the prefix “4-” to the
substance named therein. Id. We held that because “the amendment
effectively added an essential element that was previously absent, it con-
stituted a substantial alteration and, as a result, was legally impermissi-
ble.” Id. at 368, 774 S.E.2d at 885-86 (citation omitted).

Here, the State broadened the scope of Defendant’s original indict-
ment to allege that he had trafficked in “opiates,” a category of controlled
substances, rather than “heroin,” a specific controlled substance. It did
so for the purpose of bringing an additional controlled substance —
hydrocodone — within the ambit of the indictment. Although heroin is
an opiate, not all opiates are heroin. Therefore, when the original indict-
ment was amended to include hydrocodone, a new substance was effec-
tively alleged in the indictment. See Ahmadi-Turshizi, 175 N.C. App. at
784-85, 625 S.E.2d at 605 (“[T]he identity of the controlled substance that
defendant allegedly possessed is . . . an essential element which must be
alleged properly in the indictment.” (citation omitted)).

Our holding is consistent with the proposition that a critical pur-
pose served by the indictment requirement is to “enable the accused
to prepare for trial.” Foster, 10 N.C. App. at 142, 177 S.E.2d at 757 (cita-
tion omitted). In this case, the State moved to amend the indictment
on the morning of trial. Until then, Defendant had justifiably relied
upon the original indictment in preparing his defense. This concern was
expressed by Defendant’s attorney in his objection to the State’s motion
to amend the indictment:

[DEFENDANT’S COUNSEL]: Well, your Honor, it’s
been our understanding all along that the heroin charge
— the trafficking in heroin — had to do specifically with the
3.7 as well as the .84 grams that was seized. The hydroco-
done was charged separately, and we had no knowledge
that this would be included in — or the state would try to
include this in the trafficking amount. At this point this is
the first I'm hearing of this.

Notably, the State sought to amend the indictment only after
Defendant informed the trial court of his intention to admit to possess-
ing some, but not all, of the heroin that was found by the officers during
the 26 November 2014 incident. The logical inference from this sequence
of events is that upon learning of Defendant’s trial strategy on the morn-
ing of trial, the State sought to thwart that strategy by broadening the
scope of the indictment. In essence, the State was permitted to change
the rules of the game just as the players were taking the field.
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The State argues that because the amendment to the indictment at
issue here occurred before trial, Defendant was not prejudiced in his
ability to prepare a defense. We rejected a similar argument in De la
Sancha Cobos. There, the indictment alleging conspiracy to traffic in
cocaine was amended “[a]t the beginning of the trial before the jury was
empaneled” to specify the amount of cocaine. De la Sancha Cobos, 211
N.C. App. at 538, 711 S.E.2d at 466. In that case, this Court ruled that
“[b]ecause we have previously held that the weight of cocaine is an
essential element of the offense of conspiracy to traffic in cocaine, we
conclude that amending an indictment by adding an essential element is
substantially altering the indictment.” Id. at 541, 711 S.E.2d at 468 (quo-
tation marks and brackets omitted). Thus, the fact that the amendment
here occurred before trial had actually begun does not change our deter-
mination that the amendment was impermissible.

Therefore, the trial court erred in allowing the State to amend
Defendant’s indictment. Accordingly, the convictions at issue must
be vacated.

Conclusion

For the reasons stated above, we vacate Defendant’s convictions for
trafficking in opiates by transportation and trafficking in opiates by pos-
session and remand for resentencing.

VACATED IN PART AND REMANDED.
Judges BRYANT and INMAN concur.
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STATE OF NORTH CAROLINA
V.
ANTHONY JAMES SQUIREWELL II

No. COA17-497
Filed 7 November 2017

1. Evidence—state trooper testimony—results of chemical anal-
ysis—breath test—certification and procedures—foundation
for admission

The trial court did not err in an impaired driving case by allow-
ing a state trooper to testify about the results of a chemical analy-
sis of defendant’s breath test where the trooper’s testimony—that
he was certified to conduct chemical analysis by the Department
of Human Resources and that he performed the chemical analysis
according to its procedures—was adequate to lay the necessary
foundation for its admission.

2. Motor Vehicles—possession of open container of alcohol—
motion to dismiss—sufficiency of evidence—incriminating
circumstances

The trial court did not err by denying defendant’s motion to
dismiss a possession of an open container of alcohol charge under
N.C.G.S. § 20-138.7(al) where, viewed in the light most favorable
to the State, there were sufficient incriminating circumstances to
support a reasonable inference that an open container of beer near
the console area of the vehicle that defendant was driving belonged
to him.

Appeal by defendant from judgments entered 15 November 2016 by
Judge Edwin G. Wilson, Jr., in Forsyth County Superior Court. Heard in
the Court of Appeals 3 October 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General
Christine Wright, for the State.

Charlotte Gail Blake for defendandt.

ARROWOOD, Judge.

Anthony James Squirewell II (“defendant”) appeals from judgments
entered upon his convictions for habitual impaired driving, speeding,
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possessing an open container of alcohol in the passenger area of a motor
vehicle, resisting a public officer, and driving while license revoked for
impaired driving. For the following reasons, we find no error in defen-
dant’s trial below.

I. Background

As aresult of a traffic stop just after noon on 20 May 2014, defendant
received North Carolina Uniform Citations for driving while impaired,
speeding, providing false identifying information to the State Highway
Patrol, driving while license revoked, consuming alcohol in the passen-
ger area of a motor vehicle, and resisting a public officer. On 2 March
2015, a Forsyth County Grand Jury indicted defendant on charges of
habitual impaired driving, speeding, driving while license revoked for
impaired driving, possessing an open container of alcohol in the passen-
ger area of a motor vehicle, and resisting a public officer.

Prior to the case coming on for trial, defendant entered a guilty plea
to driving while license revoked for impaired driving. The remaining
charges were then tried before a jury in Forsyth County Superior
Court beginning 14 November 2016, the Honorable Edwin G. Wilson,
Jr., Judge presiding. On 15 November 2016, the jury returned verdicts
finding defendant guilty of the remaining charges. The trial court
consolidated the offenses for which the jury convicted defendant and
entered judgment sentencing defendant to a term of 21 to 35 months
imprisonment. The trial court entered a separate judgment sentencing
defendant to a consecutive term of 120 days imprisonment for his guilty
plea to driving while license revoked for impaired driving. Defendant
timely appealed.

II. Discussion

Defendant raises the following two issues on appeal: whether the
trial court erred by (1) allowing testimony to be admitted into evidence
concerning the results of the chemical analysis of his breath test; and (2)
denying his motion to dismiss the open container charge.

A. Results of Chemical Analysis

[1] Defendant first contends the trial court erred in allowing a state
trooper to testify about the results of the chemical analysis of his breath
test because the State failed to provide an adequate foundation for the
testimony. The trial court allowed the testimony into evidence at trial
over defendant’s objection.

N.C. Gen. Stat. § 20-139.1 provides that “a person’s alcohol concen-
tration or the presence of any other impairing substance in the person’s
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body as shown by a chemical analysis is admissible in evidence.” N.C.
Gen. Stat. § 20-139.1(a) (2015). Yet, “[b]ecause so much weight and def-
erence is given to a chemical analysis test, it is necessary that a proper
foundation be laid before admitting evidence as to the outcome of a
chemical analysis test in a driving while impaired case.” State v. Roach,
145 N.C. App. 159, 161-62, 548 S.E.2d 841, 844 (2001).

A chemical analysis of the breath . . . is admissible in any
court or administrative hearing or proceeding if it meets
both of the following requirements:

(1) It is performed in accordance with the rules of the
Department of Health and Human Services.

(2) The person performing the analysis had, at the
time of the analysis, a current permit issued by
the Department of Health and Human Services
authorizing the person to perform a test of the
breath using the type of instrument employed.

N.C. Gen. Stat. § 20-139.1(b). “In order to satisfy the second of these
requirements, it is not obligatory that a copy of the necessary permit
be introduced into evidence.” State v. Franks, 87 N.C. App. 265, 267,
360 S.E.2d 473, 474 (1987) (citing State v. Powell, 10 N.C. App. 726,
179 S.E.2d 785, aff’d, 279 N.C. 608, 184 S.E.2d 243 (1971)). The second
requirement is satisfied

(1) by stipulation between the defendant and the State
that the individual who administers the test holds a valid
permit issued by the Department of Human Resources; or
(2) by offering the permit of the individual who adminis-
ters the test into evidence and in the event of conviction
from which an appeal is taken, by bringing forward the
exhibit as a part of the record on appeal; or (3) by present-
ing any other evidence which shows that the individual
who administered the test holds a valid permit issued by
the Department of Human Resources.

State v. Mullis, 38 N.C. App. 40, 41, 247 S.E.2d 265, 266 (1978).

In this case, there was no stipulation and the State did not offer
a permit into evidence. The State instead sought to provide a founda-
tion for the results from the chemical analysis of defendant’s breath test
through the following testimony of the state trooper who performed the
chemical analysis:
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....Now, are you a certified chemical analyst?
Yes, sir.
What is that?

» o P o

That’s a person that has been deemed properly, that’s
done the procedures and has been certified by the
Department of Human Resources to perform chemi-
cal breath analysis.

Q. Using the ECIR2?
A. Yes, sir.

Defendant contends this testimony was insufficient to lay a proper
foundation for the trooper’s testimony because there is no indication that
the trooper was certified at the time he administered the chemical analy-
sis test to defendant. Defendant cites only this Court’s decisions in State
v. Franks, 87 N.C. App. 265, 360 S.E.2d 473 (1987), and State v. Roach,
145 N.C. App. 159, 548 S.E.2d 841 (2001). In both Franks and Roach, this
Court granted the defendants new trials because the State failed to pro-
vide an adequate foundation for the admission of breath analysis results.
Upon review, we are not convinced the trial court erred in the present
case, which is easily distinguished from Franks and Roach.

In Franks, in order to establish the necessary foundation for an
officer’s testimony regarding the results of the defendant’s chemical
analysis, the State elicited testimony from the officer that he had a cer-
tificate to operate a particular breathalyzer test on the day he conducted
the chemical analysis on the defendant. 87 N.C. App. at 267, 360 S.E.2d
at 474-75. The State then sought to introduce a permit. Id. at 267, 360
S.E.2d at 475. Because the permit showed that it was not issued until
after the officer administered the test to the defendant, the trial court
sustained the defense’s objection to the admission of the permit. Id. The
State then sought to elicit testimony from the officer to clarify that he
did in fact have a permit issued by the North Carolina Department of
Human Resources at the time he conducted the defendant’s breath anal-
ysis. Id. at 268, 360 S.E.2d at 475. The defense again objected on grounds
that the best evidence would be the permit itself. Id. Although the trial
court overruled the defense’s objection, the record did not reflect that the
officer ever answered the State’s question. Id. Thus, this Court held
the trial court erred in admitting the chemical analysis results because
the record evidence showed only that the officer had a certificate to oper-
ate the particular breathalyzer instrument at the relevant time; it did not
show who issued the certificate. Id.
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In Roach, the State introduced evidence of appreciable impairment
and the results of a chemical analysis of the defendant’s breath test to
support a driving while impaired charge. 145 N.C. App. at 159-60, 548
S.E.2d at 842-43. The only evidence in Roach regarding the trooper’s
qualifications to conduct the chemical analysis was the trooper’s tes-
timony that he had trained on the particular breathalyzer device used
for the defendant’s chemical analysis. Id. at 160, 548 S.E.2d at 843. On
appeal, the State admitted that “[the trooper] did not testify at trial that
he possessed a permit issued by the Department of Health and Human
Services,” but urged this Court to “overrule the Franks holding as ‘too
narrow and unduly formalistic for today’s world.’ ” Id. at 161, 548 S.E.2d
at 843-44. This Court recognized it could not overrule Franks, see In re
Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989), and instead
held the trial court erred in allowing results of the chemical analysis into
evidence because the State failed to lay a sufficient foundation. Roach,
145 N.C. App. at 161-62, 548 S.E.2d at 844. Furthermore, although there
was evidence of appreciable impairment that also supported the jury
verdict in Roach, this Court held that “[i]t is prejudicial error for the
court to allow the arresting officer who administered a chemical analy-
sis to testify as to the results of that analysis, even when there was other
sufficient evidence in the record to support a guilty verdict.” Id. at 162,
548 S.E.2d at 844.

As detailed above, the state trooper in this case testified that he was
certified by the Department of Human Resources to perform chemical
breath analysis using the ECIR2 machine. The trooper further testified
that defendant’s breath analysis was conducted on the ECIR2 machine
and that he set up the ECIR2 machine in preparation for defendant’s
test according to the procedures established by the Department. The
trooper then testified further about those specific procedures and
that he followed the procedures in this instance. The trooper stated that
the machine worked properly and produced a result for defendant’s
breath test. Although the trooper did not explicitly state that he had a
Department issued permit to conduct chemical analysis on the day he
conducted defendant’s breath test, which is certainly best practice, we
hold the trooper’s testimony that he was certified to conduct chemical
analysis by the Department and that he performed the chemical analy-
sis according to the Department’s procedures was adequate in this case
to lay the necessary foundation for the admission of chemical analysis
results. See State v. Eubanks, 283 N.C. 556, 563, 196 S.E.2d 706, 710-11
(1973) (upholding the admission of chemical analysis results where the
officer testified that he attended breathalyzer operator’s school, that he
had a certificate issued by the North Carolina State Board of Health to
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perform chemical analysis of the breath, and that he followed rules and
regulations he received when he was certified on this particular occasion).

B. Possession of an Open Container

[2] Defendant also contends the trial court erred in denying his motion
to dismiss the open container charge because there was insufficient evi-
dence that the open container belonged to him.

“ ‘“Upon defendant’s motion for dismissal, the question for the Court
is whether there is substantial evidence (1) of each essential element
of the offense charged, or of a lesser offense included therein, and (2) of
defendant’s being the perpetrator of such offense. If so, the motion is
properly denied.” ” 